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This article wili cutline the primary
issues to be considered by an employer
in deciding whether 10 proceed with a
compliance review of its employee ben-
efit plans and certain related arcas of its
operations, Due to the recem ¢xplosion
in the number of iaw suits being com-
menced by employees which arise out
of the employmenl relationship, the
need for an employer to underlake such
a review s much greater today than i
was in the past. If such a review is to be
undertaken, this articie can be used as a
preliminary checkiist to help structure
the review.

‘What Are The Objectives Of A
Compliance Review?

|. Te help insure that an employer's
pians comply with all applicable laws
on a going forward basis.

2. To review the past operations of
the plans invelved in order to identify
areas of potential concern and decide
upon the types ol corrective action to be
taken,

3. 7o ideatify operational incfiicien-
cies and decide upon the types of
improvements that can be made.

4. To receive substantive recommen-
dations regarding specific plan provi-
SI0RS,

What Plans Should Be Covered By
The Review?

. Anemployer's tax guakiied retive-
ment plans (e.g., 401(k}, defined benefit
and ESOPs).

2. Non-qualied retirement plans,
incentive, bonus and deferred compen-
salion arrangements.

3. Heallh and welfare plans, includ-
ing group health plans for both active
employees and retirees, short and long
term disability and life insurance
arrangements.

4. Compensation arrangements for
both employee and non-employee mem-
bers of the Board of Direetors.

5. Employment related arcas includ-
ing the employee handbook, empley-
menl ard disability policies, hiring and
firing procedures, compliance with
COBRA, Family Leave and ADA.

What Periods Should Be Covered
By The Review?

1. A basic approach would invelve a
“snapshot™ review of the current staius
of aa employer’s plans and policies,
This approach is designed to heip insure
compliance on a going forward basis.

2. A more detailed review would
also encompass cerlain prior periods
(e.g., three years, the year immediately
folfowing a change in an outside service
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provider, the year after a change in laws
or plan provisions). This appreach is
designed to help assess the risks alirib-
utable to any prior problems with the
pians under examination and to wlti-
mately receive recommendations con-
cerning the types of corrective action
which could be 1aken,

What Is The Appropriate Scope
Of The Review?

There are varicus fevels of review
that can be performed,
example, in determining whether distri-
hutions from an employer’s tax quali-
fied retirement plan are being handicd
property, the options include:

i. A review of the preprinted distri-
bution packages currently being used to
determine whether they conform fo ali
tegal requirements and are consistent
with the terms of the underlying plan
documents. This would be a minizmum
level of review.

2. A more detaited review couldd also
involve interviews with the empioyees
responsible for the administration of the
plan 1o determine whether distribations
are being processed in an appropriate
manner. The purpose of the interviews
would be 1o determine whether distrib-
utions are being processed in a timely
manner and in accordance with the
terms of the plan documems and all
other applicabie legal requiremenis.
For example, in the case of a qualified
retirement plan thal is subject o the
provisions of the Retirement Equity Act
governing lifetime distributions to plan
parlicipants, it should be verified that
there s a system in place to insure that
a properly exceuted spousal consent
[orm is received by the plan administra-
tor before a lump sam is paid. In the
case of a defined benefit plan, another
important objective of the interviews
would be 1o determine whether there is
an employee involved in the adminis-
ration process who understands and
reviews the data provided by the plan's
actuary and confirms that distributions
are being made in the appropriate
armaounts,

3. Review of prior distributions.
This would be the most exiensive
review and would be designed to hope-
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fully provide comfert, but potentialty
identify problems concerning the distri-
butions which were previcusly made.
As with a prior period review, this level
of review shouid not be undertaken by
an employer without first considering
what it might be prepared o do in the
event problems are discovered.

What Is The Form And Content Of
The Report Fo Be Presented Upon
The Conclusion Of The Review?

As with all of the other issues to be
considered by an employer structuring
a review of Hs employee bencfh
arrangements, there are various Gptions
available o it with regard to this item.

1. A detailed written report setting
forth all of the findings and recomimen-
dations can be presented,

2. Al of the findings can be pre-
sented orally at a meeting at the conclu-
sion of the project. At such a meeting,
the form of the written report o be
delivered could be decided upon.

3. Ideally, upon sthe eonclusion of
ihe project and, as necessary, upon the
employer’s implementation of certain
recommendations, the reviewer can
deliver a “clean” report with regard 1o
Ml procedures, policies, ete. currently
in effect.

4, The oral or written report would
be of & sormewhat different nature with
regard 10 any prior probiems that arc
identificd.  With regard to any such
problems (e.g., a plan participant
received an improper distribution, a
group health plan participant was
improperly denied COBRA continua-
tion coverage), once identified, the pur-
pose of the report would be 1o sct forth
the potential risks involved and to make
recommendations concerning the
nature and potential costs of the various
type of corrective action which might
be available.

5. In addition 10 idemtilying arcas of
potential liability exposure or indicat-
ing that an item reviewed complies with
the law, the Teport may contiin sugges-
tions for arcas ol further examination,
cevaluate employee efficiency in certain
arcas and make recommendations con-
cerning substantive provisions of exist-
ing plans and policies.

6. The nature of the report depends
upon various (actors.including the need
for a detatled report in order for it 10 be
processed through the levels of man-
agement that must deal with it, the time,
effort and expense commilted 1o the
report and the concern about generating
a wristen document that may not be
completely favorable and could poten-
dally be discoverable in litigation.

What Should Be Done With
The Resulis?

1. The results can falt into two broad
categories and are a function of the type
of review undertaken by the employer.
The categories are procedural and doc-
umentation problems which currently
exist and need only be corrected on o
prospective basis and past problems
which may have prejudiced the rights
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of participants or subjected the
employer to potential Hability exposure
{c.g., retirement plan qualificaton
issues, foss of an income tax deduction.
excise tax or Department ol Labor
sanctions).

2. Having identificd any problems

* with regard to an employer's plans, the

report wouid set lorth the 1ypes of cor-
rective action thal arc available aml
would be used by the employer in
deciding how o proceed,

3.1 appropriate, the report could
aise be used by the emplover
increase the efficiency of its operations
and could serve as the starting point for
a consideration of possible substantive
changes 1o the plans, policies and
arrangements reviewed.

How Should An Employer
Get Started?

1. An employer that is considering a
compliance review of its employee ben-
efit arrangements should consider all of
the iwems discussed above and should
then decide upon its objectives as well
as any particular arcas of concern.
Afier that has been done and an
employer has decided how it would fike
1o proceed, the details of the review 10
be undertaken would be set forth in an
initial engagement letter.

2. Flexibility is appropriate in struc-
taring the compliance review.  An
employer might decide that it is not
necessary 1o review certain of the plans
and arrangements mentioned above.
With regard to certain other items, #
may decide 1o review only the docu-
ments and procedures currently in use.
With regard 1o other items. it may
decide that it is also appropriate to
review prior periods ad transactions.

3. The review should be fluid in
nature and is scope need aol be perma-
nentty fixed al the inception of the pro-
ject. For example, an employer might
inttially decide to only review the form
of documents heing used In conneetion
with distributions from Hs retirement
plan and to nol look at anything con-
cerning prior distributions. However, il
deficiencies in the documents are dis-
covered, it might then decide to expand
upon the scope of the review in this arca
and to also review the details of cerlain
distributions which were previously
made.

In summary, all employers should
consider whether #omight be appropri-
ate 1o undertake @ compliance review of
any or all of their employee benefits
arrangements. In view of the ever
increasing lability exposure in the
employee benelfits area which may arise
out of participant claims as well as
action taken by various governmental
agencies including the Internal Rev-
anme Service and the Y. S. Department
of Labor, such a review can go far in
helping an employer protect itsclf in
this arca. Such a complisnce review
can also help an employer increase the
value of the employee benefits provided
by it.

Reminder: Use Our FAX FOLLOW-UP SERVICE, (908) 549-1881 (t¢ author’s attention) for questions about this article.



