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Rose of Aberlone and the Doctrine of Mutual Mistake

Michigan. Thisis the story of “Rose 2d of Aberlone,”
perhaps the most famous cow in all of law school
lore. Countless first-year law students learn about Rose in
the case of Sherwood v. Walker, 33 N.'W. 919 (Michigan
1887) during their lirst semesler conltracts class.
Although the story is 130 vears old, it offers a clear,
understanduble glimpse into the doetrine of “mutual mis-
take” — an important principle for contractors and sub-
contractors to understand. More importantly, Sherwood is
still good law today.

Thc yvear was 1880. The place — Wayne County,

The deal

Tet’s review the relevant facts. Plaintiff Theodore
Sherwood, a banker, wanted to purchase a cow named
“Rose 2d of Aberlone.” He was informed by the defen-
dants, Thiram Walker & Sons, who were Angus catlle
breeders, that the cows at the fanm where Rose was
located were probably barren and would not breed. This
apparently wus not an issue for Sherwood, who likely
planned to use the cow for beef.

After some back and forth over the price, Sherwood
agreed to pav five and onc-half cents per pound (fifty
pounds shrinkage) for Rose. He asked the defendants to
contirm the sale in writing. The defendants sent Sherwood
the following Tetter.

Dear Sir:

We: confirm sale o vou of the cow Rose 2d of Aberlone,
Tt 36 of our caralogue, af five and a half cents per pound,
less Jiftv pounds shrink. We inclose herewith order on Mr.
Graham for the cow. You might leave check with him, or
mail to us here, as you prefer

Yours trulv,

Hiram Walker & Sons

Disclaimer

This article is [or informational purposes only and
not [or the purpose ol providing legal advice. Nothing in
this article should be considered legal advice or an offer
1o perform services. The application and impact of laws
may vary widely based on the specific facts mvolved.
Do not act upon any information provided in this article,
including choosing an attorney. without independent
mvestigation or legal representation.

Contact an attorney to obtain advice with respect to
any particular issue or problem. This article is not a
substitute for consultation with an attorney. Use of this
arficle does not create an attornev-chient relationship
between the author and the vser or reader. The opinions
expressed in this arlicle are the opinions of the individ-
ual author and may not reflect the opinions of his firm.,
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Six days later, Sherwood went o the farm w pick
up Rose from Mr. Graham. However, Mr. Graham told
Sherwoaod that the defendants instructed him not to deliver
the cow. Sherwood tendered S8 1o Hiram Walker & Sony
in full payment for Rose, but the defendants refused to
tuke the money or deliver the cow. Sherwood subsequently
brought suit. It turned out that Rose was pregnant and
could possibly be worth as much as S1.000. When Hiram
Walker lcarned this, they understandably tricd to back out
of the deal with Sherwood.

The Michigan Supreme Court’s ruling

Sherwood prevailed in the case before a Justice of the
Peace. Walker appealed to the Wayne County Circuit
Courl, which also found in favor of Sherwood. Undaunted,

Let's review the relevant facts. Plaintiff
Theodore Sherwood, a banker, wanted to
purchase a cow named “Rose 2d of Aberlons.
He was informed by the defendants, Hiram
Walker & Sons. who were Angus cattle
breeders. that the cows at the farm where
Rose was located were probably barren and
would not breed. This apparently was not an
issue for Sherwood, who likely planned to use
the cow for beef,

Walker filed an appeal to the Supreme Court of Michigan,
which overruled the lower courts and held in favor of
Walker.

The Supreme Court explained, “[Tlhe mistake or mis-
apprehension of the parties went to the whole substance
of the agreement. If the cow was a hreeder, she was worth
al least $ 750; 11 barren, she was worth not over $80). 'T'he
parties would not have made the contract of sale excepl
upon the understanding and beliel that she was incapable
ol breeding, and of no use as a cow. Il is true she is now
the identical animal that they thought her to be when the
conlract was made; there is no mistake as 1o the identity
of the creature. Yet the mistake was not of the mere qual-
ity of the animal, but went to the very nature of the thing.
A barren cow is substantially a different creature than a
breeding one. There is as much difference between them
for all purposes of use as there is between an ox and a cow
that is capable of hreeding and giving milk. Tf the mutual
mistake had simply related to the fact whether she was
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Although the doctring of mutual mistake has
its genesis with Rose the cow, it remains a
staunch rule of law in today's commercial

marketplace. The subjact matter of a supplier

contract may not be a cow, but it may be a

certain kind of pipe, plumbing fixture or fau-
cet. The underlying principle is the same. Of

course if this was a case of unilateral mistake,
the outcome would be completely different.

with calf or not for one season, then it mighr have been
a zood sale: but the mistake affected the character of the
animal for all time, and for her present and ultimate use.
She was not in fact the animal, or the kind of animal, the
defendants imtended o sell or the planull o buy. She
was not a barren cow, and. if this fact had been known,
there would have been no contract. The mistake affected
the substance ol the whole consideration, and it must be
considered that there was no contract to sell or sale of the
cow as she actually was. The thing sold and bought had in

fact no existence. She was sold as a beef creature would
he sold; she is in fact a hreeding cow. and a valuable onc.”

Tn essence, hecause @ mutual mistake alTected the very
substance of the transaction, Walker had a right to rescind
the contract wilh Sherwood and keep the cow,

Mutual mistake today

Although the doctrine of mutual mistake has its genesis
with Rose the cow, it remains a staunch rule of law in
today’s commercial marketplace. The subject matter of a
supplier contract may not be a cow, but it may be 4 certain
kind of pipe. plumbing fixture or faucet. The underlying
principle is the same. Of course if this was a case of unilat-
cral mistake, the outcome would he completely different.

Assume, for example, that Sherwood knew that the cow
was pregnant when he made the deal and he did not dis-
close this fact to ignorant Hiram Walker. In this hypatheti-
cal, only one parly, Hirum Walker, was mistaken. Absenl
any fraudulent conduct, in this example of unilateral mis-
tuke Sherwood would get to keep the cow (as the result of
making a very good deal Tor himsell!)

Thus, it is critically important to avoid mistakes by
conducting duc diligence in any commercial transaction.
Furthermore, a court is not likely to reward a party for its
own negligence — regardless of any mutual mistake.

In ACA Galleries. Inc. v. Kinney, 928 E Supp. 2d 699
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(S5.D.N.Y. 2013), aff’d, 552 Fed. Appx. 24 (2d Cir. 2014),
an art gallery sued an individual for selling it a forged
Milton Avery painting for $200.000. ACA sought rescis-
sion of its contract with the seller, Kinney, arguing that
there was a mutual mistake (i.e., both parties were mis-
luken as Lo the uuthenticily of the painting).

While District Judge Miriam Goldman Cedarbaum
agreed that there was a mutual mistake, she also noted that
the doctrine of mutual mistake, “may not be invoked by a
party to a avoid the consequences of its own negligence.”
Here, Kinney gave ACA access to the painting at a storage
facility before the purchase.

ACA had every opportunity to have the painting
inspected and authenticated before it closed the deal with
Kinney. However, ACA waited until after the purchase
to have the painting examined by the Avery Foundation.
By failing to have this important examination before the
transaction was consummaled, ACA was precluded [rom
invoking the doctrine of mutual mistake.

The Second Circuit Court of Appeals agreed with Judge
Cedarbaum, [inding that ACA knew that its “sell-cunduct-
ed pre-purchase inspection provided it with ‘only limited
knowledge with respect to the facts which the mistake
relates but treat[ed its] limited knowledge as sufficient.”™

The appellate court also noted that ACA purposcly
avoided having the Avery Foundation authenticate the

painting since that would have likely resulted in higher
price for the antwork. As the appellate court concluded,
"ACA could have accepled the higher price that accompa-
nies certainty of authenticity, but chose instead to accept
the risk that the painting was a forgery. The contract is nol
voiduble merely because the consciously accepted risk
carne Lo pass.”

Again, the key takeaway here is to perform due dili-
gence so that you know precisely what you are getting
in a commercial transaction. how much vou should pay
for it, and how much you are paying for it. While a court
will protect an innocent party that “does its homework™
from the consequences of mutual mistake, a court will
not protect a negligent party who fails to conduct its own
due diligence. The case of ACA Galleries builds upon
Sherwood v. Walker, and both highlight important legal
principles that are still valid in today’s commercial con-
tracting markelplace.

Steven Nudelman is a parmer at the law firm of
Greenbaum, Rowe, Smith & Davis LLP in Woodbridge
and Roseland, New Jersev. He is a member of the firm’s
Litigation Department and its Construction, Alternative
Dispute Resolution and Alternative Energy & Sustainable
Development Practice Groups. He can be reached at
(732) 476-2428 or snudelman@ greenbaumlaw.com.
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