Civil Jury Trials Under
vew Jersey Constituti
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he 1947 New Jersey Constitution

provides that “[t]he right of trial by

jury shall remain inviolate.™ The 1844
constitution contained similar language.? The
1776 New Jersey Constitution recognized that
“the inestimable right of trial by jury shall
remain confirmed, as part of the law of this
colony, without repeal, forever.” Yet, despite
this consistent constitutional mandate for jury
trials, there has never been a right to a jury trial
in all civil cases.* In fact, New Jersey’s

constitution has been construed to preclude jury

trials in many civil cases.?
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/T wo major features mark New
g Jersey’s jury trial jurispru-
4. dence. First, New Jersey
courts analyze the historical basis for
the cause of action and the relief
sought in order to determine
whether or not the New Jersey
Constitution calls for a jury trial in a
particular case.® Second, New
Jersey's doctrine of ancillary equi-
table jurisdiction permits chancery
courts, which historically have not
employed juries, to adjudicate all ger-
mane claims, including purely legal
claims that might otherwise be tri-
able by jury, before a judge alone.”
This article provides an overview
of those two constitutional doctrines.
Finally, the New Jersey Supreme
Court’s recent decision to permit jury
trials in marital tort cases, which rep-
resents a break from the historical
reluctance to offer jury trials in the
matrimonial context, will be dis-
cussed.?

The Seventh Amendment to the
United States Constitution preserves
the right to trial by jury in federal
court.” That amendment, however, is
not binding on the states.?
Accordingly, in New Jersey state
courts, the right to trial by jury must
arise either by statute or under the
New Jersey Constitution.!!

Throughout history, none of New
Jersey's constitutions spelled out
which civil claims were triable to a
jury. Resolution of that issue
“depends in large measure on the
traditional difference between law
and equity.”"® Accordingly, the enti-
tlement to a jury trial in New Jersey
must focus on the development of
the law and chancery courts.’

Like many states, New Jersey’s
legal system was premised upon
English common law and equity prin-
ciples." In keeping with England’s
judicial structure, New Jersey creat-
ed separate chancery and law
courts.” Claims for money damages
were litigated in the law courts (the
former Supreme Court and court of
common pleas) and complaints seek-
ing equitable relief were decided in
the chancery court.’ There was gen-
erally no right to jury trial in
chancery.”

Commemorative Issue

This dual court system, however,
permitted cases to shuttle back and
forth on jurisdictional grounds,
resulting in intolerable delays.®
Ultimately, following heated debate, '
the 1947 constitution ended the com-
plete separation of law and chancery
by creating a unified superior court.?
While the unified court system
enabled the newly created Law and
Chancery divisions to grant both
legal and equitable relief, chancery’s
jurisdiction over primarily equitable
cases continued.?

At first glance, the 1947 constitu-
tion endorsed a contradiction by
retaining a separate Chancery
Division. While Article I, Section 9 of
the constitution preserved jury trial
rights as “inviolate,”? the constitu-
tion also created a unified court sys-
tem where jury trials are theoretical-
ly available in both the law and
chancery divisions.? In reality, how-
ever, jury trials are “virtually non-
existent “ in the Chancery Division?
even though Chancery Division
judges routinely adjudicate legal
claims involving significant sums of
money.?

The Historical/Remedy Test

In general, absent an express
statutory right to a jury trial, a party
is entitled to a trial by jury only if that
right existed at common law when
the New Jersey Constitution was
adopted.”® Specifically, courts analyze
the historical basis for the cause of
action and the relief sought to deter-
mine whether or not a particular
claim is triable to a jury.?” The source
of the remedy, however, either legal
or equitable, is the key factor.

New Jersey courts have applied
the historical/remedy analysis to
deny a jury trial in many civil
actions.” Perhaps the most signifi-
cant was Boardwalk Properties v.
BPHC.* There, in direct contradic-
tion to decisions under the federal
antitrust laws, the Appellate Division
held that there is no right to trial by
jury under the New Jersey Antitrust
Act.® Applying the historical/reme-
dy test, the Appellate Division reject-
ed the idea that the act had roots in
claims that had been tried to a jury at
common law.* The court observed
that the remedies under the act were
predominantly equitable despite the

availability of treble damages.® The
Appellate Division emphasized that
the absence of a jury trial right in the
act was inconsistent with the
“Legislature’s practice of expressly
providing for jury trials when such is
intended.”**

Boardwalk makes clear that New
Jersey will not hesitate to deny a
party a jury trial, even in the face of
contrary federal practice, when the
New Jersey Constitution’s histori-
cal/remedy test so dictates. The
greatest impact on jury trial rights in
the state, however, is through
chancery’s historic exercise of ancil-
lary equitable jurisdiction.

Ancillary Equitable jurisdiction

In 1793, our former Supreme
Court noted that “ [t]he Chancery,
Prerogative and Spiritual courts have
always proceeded without the inter-
vention of a jury.”™ Even before the
1776 constitution, chancery could
decide ancillary legal claims without
a jury.® Legal issues are considered
ancillary if they are “germane to or
grow out of the subject matter of the
equitable jurisdiction.”™’

The 1947 constitution “was not
intended as a grant, enlargement or
restriction of the right of trial by
jury.”®® Accordingly, the right to a
jury trial is still subject to chancery's
jurisdiction over ancillary legal
claims.® In Fleischer v. James Drug
Stores,” the Supreme Court
explained the fundamental nature of
ancillary equitable jurisdiction:

It is the settled rule that where
equity has rightfully assumed jurisdic-
tion over a cause for any purpose, it
may retain the cause for all purposes,
and proceed to a final determination
of the entire controversy, and except
where the jurisdiction of equity
depends on the prior establishment of
aright at law, settle purely legal rights
and grant legal remedies ... The con-
stitutional right of trial by jury is, of
course, subject to this inherent equi-
table jurisdiction ...."!

Despite the existence of counter-
claims seeking substantial damages,
New Jersey courts have repeatedly
denied jury trials in primarily equi-
table cases under the doctrine of
ancillary jurisdiction.” Even where
subsequent events have rendered
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equitable relief unnecessary or inap-
propriate, New Jersey courts have
consistently rejected attempts to
divest the Chancery Division of the
jurisdiction to decide the remaining
legal claims without a jury.** Courts
have also denied jury trials where
parties have asserted that they were
compelled under the entire contro-
versy doctrine to bring traditional
legal counterclaims normally triable
to a jury in the Chancery Division
where, under the doctrine of ancil-
lary jurisdiction, they were not enti-
tled to a jury.*

Boardwalk and another recent
case, Lyn-Anna Properties Ltd. v.
Harborview Development Corp.,*
highlight these principles. In
Boardwalk, the plaintiffs filed suit for
specific performance of several con-
tracts requiring the defendants to
convey certain properties in Atlantic
City.* The defendants filed a coun-
terclaim and third-party complaint
seeking equitable relief and assert-
ing numerous damage claims,
including claims under the New
Jersey Antitrust Act against both the
plaintiffs and Donald Trump.*” The
defendants alleged that their
antitrust damages totaled $700 mil-
lion.*®

The defendants demanded a jury
trial, claiming, among other things,
that the combination of ancillary
jurisdiction and the entire controver-
sy doctrine compelled them to bring
their legal claims in the Chancery
Division without a jury.* Judge L.
Anthony Gibson rejected the jury
demand, concluding that even a
potential huge antitrust claim was
ancillary to a prayer for specific per-
formance and other equitable
relief.® Thereafter, the defendants
strategically amended their plead-
ings to strike all prayers for equi-
table relief, and consented to trans-
fer the disputed properties to elimi-
nate the plaintiffs’ claims for specific
performance.” The defendants then
asked for trial by jury or, in the alter-
native, transfer to the Law Division
for a jury trial.*

Though Judge Gibson acknowl-
edged that the case had become pri-
marily legal in nature, he again
denied the defendants’ motion.®
Instead, he held that a party’s right
to a jury trial must be determined as
of the beginning of the case, before

32

any procedural maneuvering during
the litigation.™

The Appellate Division affirmed,
stating:

It was clear prior to the 1947
Constitution that the ancillary power
of the court of equity to adjudicate
legal claims was tested at the facts
existing at the inception of the suit.
Thus, if the primary relief sought by
the complainant was equitable in
nature, equity had jurisdiction to set-
tle all issues, even though purely legal
in nature, where subsequent events
made it impractical or unnecessary to
award equitable relief.®

The Appellate Division also reject-
ed the defendants’ argument that
they were denied a jury trial because
of the entire controversy doctrine.*
According to the court, the entire
controversy doctrine had existed
prior to the 1947 constitution; thus,
the framers were aware that it could
have been applied in conjunction
with the doctrine of ancillary equi-
table jurisdiction."

Boardwalk showed that a poten-
tially large counterclaim may be con-
sidered ancillary to a prayer for equi-
table relief, even if the original basis
for the equitable relief no longer
exists. The New Jersey Supreme
Court reaffirmed the continued vitali-
ty of ancillary equitable jurisdiction
in its 1996 decision in Lyn-Anna.

In Lyn-Anna, the plaintiffs sued
their partners in a failed real estate
development project, seeking dam-
ages and equitable relief.*® Though
the plaintiffs had brought the case in
the Chancery Division, thereby rec-
ognizing under the Court Rules that
the case was primarily equitable,™
they demanded a jury trial.® The
defendants, compelled to do so by
the entire controversy doctrine, filed
a legal counterclaim, which included
a claim for legal malpractice, and
also demanded a jury.®

Judge Dorothea Wefing denied
the defendants’ motion for a jury
trial.? The Appellate Division
affirmed, concluding that the coun-
terclaim was ancillary to the plain-
tiff's equitable claims.®

In a scholarly opinion by Justice
Daniel J. O’Hern, which reviewed
the history of ancillary equitable
jurisdiction, the Supreme Court also
affirmed.* The Court rejected the

defendants’ argument that New
Jersey should follow federal prece-
dent that a party retains its right to a
jury trial on the legal issues if legal
and equitable issues are presented in
a single case.® The Court explained
that New Jersey had long recognized
that chancery had jurisdiction to
resolve legal counterclaims and, as a
practical matter, principles of collat-
eral estoppel would have compelled
the defendants to assert their legal
claims in the chancery action.®

The Court also rebuffed the
defendants’ assertion that the doc-
trine of ancillary equitable jurisdic-
tion should be reversed or modified
in light of the evolving entire contro-
versy doctrine.’” The Court stated
that ancillary equitable jurisdiction
and entire controversy are really
“two sides of the same coin” because
they both require parties to litigate
all claims in a single proceeding.®
Analyzing the facts in Lyn-Anna, the
Court concluded that the “initial core
of the controversy centered on the
fiduciary duties of the parties.”®
Because such issues had historically
been the province of chancery, a jury
trial was unnecessary.”

Ultimately, the lesson of Lyn-
Anna and Boardwalk is “if it ain’t
broke, don’t fix it.” Under our sys-
tem of federalism, New Jersey is free
to chart its own course regarding
jury trials under its constitution.
New Jersey has done so by maintain-
ing a thriving Chancery Division
where the doctrine of ancillary juris-
diction effectively precludes jury tri-
als. As the Supreme Court summa-
rized it in Lyn-Anna:

The nearly fifty years of experience
since the adoption of the Constitution
of 1947 convince us that the historic
doctrine of ancillary jurisdiction has
been working well and that this dis-
cretionary jurisdiction can continue to
be reposed in our chancellors. Those
“courts of conscience” guard at once
the right to trial by jury and the right
to an equitable action when a remedy
at law might be inadequate.”

Marital Torts

The Supreme Court recently cre-
ated a partial exception to the doc-
trine of ancillary equitable jurisdic-
tion. On the same day that it decided
Lyn-Anna, the Court ruled in
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Brennan v. Orban™ that a marital tort
case (in which a spouse joins a tort
claim against his or her spouse with
a divorce claim as required by the
entire controversy doctrine) could be
tried to a jury despite the effect of
ancillary equitable jurisdiction.
Brennan reiterated that parties were
required to assert marital tort claims
in divorce cases rather than in sepa-
rate actions.”

The Supreme Court directed trial
courts to consider whether “issues of
child welfare, child support and child
parenting are intertwined with disso-
lution of the marriage and the neces-
sary resolution of the marital tort,”™
or whether “society’s interest in vin-
dicating a marital tort through the
jury process is the dominant interest
in the matter.”” If the former is true,
no jury trial will be provided, but if
the latter is true, then those cases
will be tried to a jury. It remains to
be seen, however, how Brennan will
affect marital torts or jury trial rights
outside that limited context.

The New Jersey Constitution
embodies jury trial rules that are
unique to this state. Practitioners
who wish to invoke or avoid jury tri-
als should become familiar with New
Jersey’s special rules. s
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