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In-house counsel and attorneys act-
ing as corporate officers are often
called upon to dispense advice with
both legal and business components,
Often the line between legal and non-
legal advice is not apparent. For exam-
ple, should a memorandum from in-
house counsel to a corporate president
concerning a joint venture be consid-
cred legal advice even though it does
not cite case law or discuss any legal
theories? If the memorandum is con-
sidered primarily “legal™ it will, in all
likelihcod, be shielded from disclosure
in litigation, Alernatively, the docu-
ment must be produced if it is consid-
ered solely a business communication.!

This article analyzes the attorney
client privilege as it applies to in-house
counsel.?  Strategies to protect privi-
leged communications from disclosure
will be discussed. First though, the fol-
lowing is a brief summary of the attor-
ney client privilege and certain basic
concepts governing its enforcement.

A, The Basis Of The Privilege

The attorney client privilege is
designed to encourage full and frank
communication between attorneys and
their clients.* Obviously, n client who
fears that communications with his
attorney are not privileged may be less
forthcoming when seeking legal advice
concerning a proposed transaction.
Absent full disclosure of the facts,
counsel may be unable to properly ana-
lyze the legality of the transaction. In
the end, the public may suffer if, for
example, the client goes forward with
the transaction, based on incomplete
advice from his attorney, and the trans-
action violates the antitrust laws. The
attorney client privilege exists to avoid
this problem.

In a nutshell, the attorney client
privilege “protects both client commu-
nications to their attorneys and commu-
nications from the attorney to the client
which include legal advice or reflect
information provided by the client in
confidence.” The privilege protects
both oral and written communications,
provided such communications are not
in aid of a crime or a fraudulent scheme
or activity, However, a document is not
privileged merely because a client
sends it to a lawyer. Thus, a client can-
not shield general business documents
from disclosure by funnelling them to
an attorney. Rather, the attorney client
privilege only applies to communica-
tions that contain confidential informa-
tion concerning legal advice or are
intended to facilitate the rendering of
legal advice.

Mareover, the privilege only applies
to the communication itself; it does not
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shield disclosure of the underlying
facts. Thus, while an attomey cannot
be compelled to reveal what his client
told him about a particular transaction,
the atterney’s independent knowledge
of an event or transactien is not privi-
leged. Similarly, a client’s knowledge
of an event or transaction cannot be
shielded trom disclosure simply
because he communicated that infor-
mation to his attorney.

Lastly, like any privilege, the attor-
ney client privilege is subject to waiver,
particularly where the subject matter of
the communication is deliberately
revealed to a third party. As a result,
parties cannot use the attorney client
privilege as a sword by disclosing cer-
tain favorable communications and, at
the same time, as a shield by claiming
the privilege as to damaging communi-
catiens on the same topic.
Additionally, a party can also waive the
privilege in certain circumstances even
if documents are inadvertently pro-
duced. However, this rule is often
relaxed in cases involving large scale
document productions,

B. The Attorney-Client Privilege
In The Corporate Setting

The attorney client privilege applies
te corporations and in-house counsel,®
As a result, because a corporation can
act only through its officers, directors,
agents and employees, communica-
tions between in-house counsel and
corporate perscnnel are privileged “so
long as they concern matters within the
scope of the employees’ corporate
duties,"*

However, applying the privilege to
in-house counsel is often difficult
because of the dual business/legal
responsibilities of many in-house coun-
sel. On the one hand, in light of the
public policy te encourage full and
frank disclosure between attorney and
client, the attorney client privilege must
be zealously protected. On the other
hand, corporations should not be per-
mitted to use in-house counsel to hide
damaging corporate records, As the
New York Court of Appeals has
explained, this balancing act is often
difficult:

[Ulnlike the situation where a

client individually engages a

lawyer in a particular matter, staff

atforneys . may Serve as company
officers, with mixed business-legal
responsibility; whether or not offi-
cers, their day-to-day involvement
in their employers' legal affairs
may blur the line between legal
and nonlegal communications; and
their advice may originate not in
response to the client’s consulta-
tion about a particular problem but
with them, as part of an ongoing,
permanent relationship with the
organization. In that the privilege

obstructs the truth-finding process
and its scope is limited to that
which is necessary to achieve its
purpose, the need to apply it cau-
tiously and narrowly is heightened
in the case of corporate staff coun-
sel, lest the mere participation of
an attorney be used to seal off dis-
closure.’

Courts have applied various rules to
analyze whether communications
between corporate employees and in-
house counsel should be privileged.
Perhaps the most fundamental inquiry
is whether the communication/docu-
ment was made by or provided to in-
house counsel in “their professional
capacity ns lawyers.” That test is met if
the communication is “primarily or
predominately of a legal character” ¥ A
communication is “primarily legal” if
the corporation demonstrates that it
“would not have been made but for the
[corporation’s] need for legal advice or
services,"”

A document prepared by in-house
counsel does not have to cite case law
or statutes to be privileged. However,
courts have recognized that an in-house
counsel’s memorandum is privileged if
it “concerns legal rights and obligations
and where it evidences other profes-
sional skills such as a lawyer’s judg-
ment and recommended legal strate-
gies'*  Assuming those criteria are
met, the privilege is not lost if the
memorandum refers to or incorporates
business considerations. Of course, if
the evidence suggests that the memo-
randum could have been prepared by
any employee without legal training,
the privilege will not attach. As a
result, a court has recognized that risk
management reports prepared by in-
house counsel that merely summarize
past or pending litigation without any
legal analysis are not privileged."!

C. Strategies To Protect
Privileged Communications

In-house counsel can take steps to
insure that privileged communications
remain privileged. For example, in
Hardy v. New York News, Inc.,”* the
court held that certain documents sent
to or prepared by a newspaper’s Vice-
President and Director of Employee
Relations/in-house counsel were not
privileged based on the following fac-
tors:

1) nothing indicated that the attor-
ney requested or received the docu-
ments at issue in order to render legal
advice;

2) the attorney was not addressed as
“counsel” and did not identify himself
as “counsel” in any of the documents;

3) none of the documents were
marked “confidential” or “privileged;”

4) the claimed *legal” files were
intermingled with “non-legal” person-
nel files,"”

Clearly, although several of these
factors appear to elevate form over sub-
stance and may not be dispositive, they
provide a useful checklist for internal
memoranda sent to and from in-house
counsel. As aresult, corporations seek-
ing to preserve the attorney client priv-
ilege should adhere to the following
guidelines:

1) corporate employees writing to
in-house counsel about a legal matter
should make clear that they are seeking
legal advice or providing information
to facilitate the rendering of legal
advice;

2) memoranda addressed to or from
counsel should include an “Esq." after
the attorney’s name;

3) in-house counsel who also serve
as corporate officers should specify
(where appropriate) that they are writ-
ing legal memoranda in their capacity
as corporate counsel and for the pur-
pose of rendering legal advice or to
request information to facilitate the
rendering of legal advice;

4) in-house counsel should make it
clear in memoranda to corporate
employees that they are providing legal
advice or requesting information to
facilitate the rendering of legal advice;
and

5) documents that are privileged
should be marked as such, forwarded
only to those corporate officers or
employees with a need to know, and
should be segregated from day to day
business correspondence.

Conclusion

Due to the increasing role of in-
house counsel as business strategist,
courts have begun to more closely scru-
tinize the attorney client privilege as it
applies to corporate counsel.
Consequently, an effort on the part of
the corporation to follow the above
guidelines will enhance the probability
that a court will find a communication
privileged.
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