Matrimonial Torts:
Getting a Jury.
Winning a Jury

appropriate proce-
" dure for litigating a
marital tort claim raised in conjunc-
tion with a divorce action? This is an
issue the New Jersey Supreme Court
has grappled with for a number of
years.

Initially, the Court, in Marenoff v.
Marenoff,! for the most part abolished
the concept of interspousal immuni-
ty. The exceptions were acts involv-
ing marital or nuptial privileges, con-
sensual acts, and simple common
domestic negligence, which were to
be defined and developed on a case-
by-case basis.? The next year, the
Court, in Tevis v. Tevis,® ruled that
the circumstances surrounding a
marital tort and its potential for
money damages are relevantin a
matrimonial proceeding under the
single controversy doctrine.

While the Tevis ruling clearly pro-
vided for “matrimonial tort litigation”
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within the context of a divorce
action, it did not, however, address
whether a party pursuing such a tort
claim is entitled to try that tort claim
before a jury. Under past practice
and procedure, the family court, as a
court of equity, did not handle jury
trials. The doctrine of ancillary juris-
diction permits such a court of equity
to grant full iegal relief, without pro-
viding any right to a jury trial, in cit-
cumstances where the jury issues
are ancillary to the main case®

It was not until this past year that
the Court, in Brennan v. Orban,?
decided in large part the issue of
when a claimant, as part of a marital
litigation, is entitled to have a tort
ﬁlalién tried before a jury. The Court

eld:

that when vindication of the public
policy against domestic violence out-
weighs in its significance to the family
the other matters awaiting disposi-

tion, the tort clair should, at the

request of the victim, be tried by a
civik jury.®

The Court stated that a major fac-
tor in deciding whether a jury trial
should be granted for a marital tort
action is the divisibilify of the tort
claim from the other matters in con-
troversy between the parties.
Consistent with its decision in the
Tevis case, the Court held that if the
tort claim 1s germane to and grows
out of the subject matter of the
divorce action, it should be tried in
the Family Part, as conternplated by
the doctrine of ancillary jurisdiction.
In such a case a jury trial will not be
granted. On the other hand, if the
Family Part is convinced that soci-
ety's interests in vindicating a marital
tort through the jury processisa
dominant interest in the proceed-
ings, it may in fact order that a mari-
tal tort be tried by jury.”

New Jersey LAWYER



As aresult of Brennan v. Orban,
matrimonial attorneys will likely have
to conduct matrimonial tort trials
before a jury. Thus, they must
become familiar with the procedural
distinctions between non-jury trials
and trials by jury, as well as the
strategies and pitfalls of trying such
cases before ajury.

Demand for a Jury Trial

First make sure the formal plead-
ings adequately request the jury trial.
Rule 4:35-1 contains the mechanism
by which a party may demand a trial
by jury. In general, any party can
demand a jury trial of any issue that
is triable of right by a jury by making
such a demand within ten days after
the service of the last pleading on the
issue. Most importantly, even if there
is a right to a jury trial, a failure to
demand one within the prescribed
time waives the right.

Number of Jurors

(Once the decision has been made
to ask for a jury, the next inquiry is:
How many people should sit on the
jury?

Normally the request is for six
jurors. Rule 1:8-2 states that juries in
a civil action shall consist of six per-
sons unless the court, for good cause
shown, orders the jury to consist of
12 persons. Thus, in an exiremely
complicated, potentially long case,
with significant damage testimony,
the request for a 12-person jury may
be appropriate.

The court may, in its discretion,
also impanel an appropriate number
of alternate jurors. This number may
be more than four only in exceptional
circumstances. All of the jurors and
alternates sit and hear the case, At
the conclusion of the case, the
excess jurors (if any) are removed by
means of a random drawing conduct
ed by the court clerk. The court may
order that the alternate jurors not be
discharged, in which case they will
be sequestered apart from the other
jurors and will be subject to the same
orders and instructions of the court
as the other jurors.

If the alternate jurors are not dis-
charged, and if at any time after the
submission of the case to the jury a
juror is unable {o continue, that juror
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will be discharged and the court may
direct the clerk to draw the name of
an aiternate juror to take the dis-
charged juror’s place. When such a
substitution is made, the court will
instruct the jury to begin its delibera-
tions anew, and will give the jury
appropriate supplemental instruc-
tions.

Availability of Petit Jury List

In order to investigate the poten-
tial jury pool and its susceptibility to
a challenge, counsel has the opportu-
nity to examine, in advance, the list
of the potential jury pool. This list is
available upon request by counsel
from the clerk of the court at least 10
days before the date fixed for trial,
pursuant to Rule 1:8-5.

Examination of jurors

Selecting jurors to hear the case is
perhaps the most critical aspect of
the proceeding. The rules and proce-
dures for such veir dire are both spe-
cific and comprehensive. You should
structure the voir dire in order to pro-
vide the best jury for your particular
matter, The preparation and submis-
sion of a detailed list of voir dire
examination questions will increase
the chances that objectionable poten-
tial jurors will be eliminated from the
jury pool, thus reducing the need to
resort to peremptory challenges
later.

The first step is to determine if the
panel is fairly drawn. Rule 1.8 3 pro-
vides the framework for the examina-
tion and challenge of prospective
jurors. Any party may challenge the
array in writing on the grounds that
the jurors were not selected, drawn,
or summoned according to law. This
challenge is decided by the court
before any individual juror is exam-
ined.

The next step is the examination
of individual potential jurors. To
determine whether a challenge for
cause is appropriate, the court, not
counsel, interrogates the prospective
jurors.

A challenge for cause must be
made before the juror is sworn. The
court may, for good cause, permit it
to be made after the juror is sworn
but before any evidence is presented.
Jurors can be challenged for cause

based on, among other things, their
potential bias, improper and adverse
pretrial publicity, and their own
doubt as to their ability to sit fairly
and impartially. A juror who has
served within the past 12 months is
ineligible pursuani to N.J.5.A. 2A:69-
4, and thus excusable for cause.
Failure to make a timely challenge {o
such a juror pursuant to N.J.S.A.
2A:78-6 will, however, protect the
integrity of the verdict.

The ability to understand the for-
eign language in which a witness will
testify is not grounds for a valid chal-
lenge for cause if the juror expressly
agrees to abide by the interpreter’s
transiation of the testimony rather
than his or her own knowledge.
Potential jurors can still be systemati-
cally excluded based upon concerns
regarding foreign-speaking jurors’
interpretations of evidence given in
that foreign language. However,
these potential jurors must be
excluded through the use of peremp-
tory challenges. This appears to be
the only way that minorities can be
systematically excluded from a jury.

Each party separately represented
by counsel is entitled to six peremp-
tory challenges. Parties represented
by the same attorney are deemed to
be one party for peremptory chal-
lenge purposes. However, where
multiple parties represented by dif-
ferent counsel have a substantial
identity of interest in one or more
issues, the trial court may give addi-
tional peremptory challenges to the
adverse party. This will be done upon
application of counsel prior to the
selection of the jury, in such number
as to avoid unfairness to the adverse
party.

When each side is entitled to an
equal number of peremptory chal-
lenges, the challenges will alternate
one by one, with the plaintiff going
first. When the number of challenges
is not equal, the court will establish
the order in which they will be exer-
cised. This order will be set forth on
the record prior to the beginning of
jury selection. .

Opening and Closing
Statements

Once the jury is selected, the

focus should be on the opening and
closing statements of counsel. The
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opening “sets the stage,” and pro-
vides the “road map” for the jury to
rule in your client’s favor. While this
article is not about developing key
strategies for opening and closing
statements, it is important fo note
that such submissions before a jury
are quite different from those before
a court.

Rule 1:7-1 provides for the plaintiff
to make an opening statement before
any evidence is offered at trial,
unless otherwise provided for in the
pre-trial order. The defendant must
open immediately after the plaintiff
opens, and may not wait until the
plaintiff rests. A complaint is subject
to dismissal following an opening
statement that makes clear that no
cause of action exists. It is extremely
important, therefore, to set forth all
elements of the offense to prevent
such a motion.

Closing staternents are made in
the reverse order from opening state-
ments. Any party may suggest to the
trier of fact that unliquidated dam-
ages in cases that may involve, for
instance, pain and suffering, be calcu-
lated on a time-unit basis without ref-
erence to a specific sum. If such com-
ments are made to the jury, the judge
must instruet the jury that they are
only arguments, and do not consti-
tute evidence.

Objections During Trial

Objections made in front of a jury
bear dual risks. The first risk is that
the objection is overruled, and the
second is that the jury gets the
impression that counsel is attempt-
ing to hide facts from the jury. Even
if entirely proper, counsel must
weigh the strategic risks in making
objections in front of the jury.
Objections often do nothing more
than alert the jury to the importance
of adverse testimony and highlight
its importance. In addition, objec-
fions may unwittingly alert opposing
counsel to a strategic weakness in
the case. Finally, the objection may
warn the testifying witness of poten-
tial pitfalls in his or her testimony.
‘Where these concerns become para-
mount, an objection should certainly
be made at side-bar, out of the pres-
ence of both the jury and the witness.

Rule 1:7-2 provides a framework
for making objections during the
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course of the trial in order to reserve
questions for review on appeal. A
party, at the time the ruling or order
objected to is made or sought, shall
make known to the court specifically
the action the party desires the court
to take, or the objection to the action
taken, as well as the grounds for the
action. The court can then take reme-
dial action, or else the issue is
reserved for later appeal.

Requests to Charge the jury

Rule 1:8-7 poverns requests to
charge the jury. Written requests {0
charge must be submitted before the
beginning of the trial, This is a proce-
dure that is usually honored in the
breach. It does, however, provide the
prepared counsel with both an oppor-
tunity and a potential problermn.
Obtaining favorable jury instructions
and having the court fully under-
stand the legal analysis of your
client’s position is clearly essential.
Providing that information unilateral-
ly, however, must be avoided at all
costs. It is therefore essential that
such written requests to charge the
jury be presented to the court at a
time when the other side is also com-
pelled to present these requests.
Once the requests are presented to
the court, only supplemental charges
regarding unanticipated issues may
he submitted to the court.

Sequestration of the Jury

Under Rule 1:8-6, there is a right
to request sequestration of a jury,
although the request is granted only
in the most unusual of circum-
stances. The option should not be
Hightly regarded, since it imposes
severe and significant hardships
upon the jurors. The jury will not
know which litigant requested the
sequestration. Nevertheless, if strate-
gically you believe hardships inflict-
ed on the jury would adversely affect
vour client, avoid sequestration if at
all possible.

The jury will not be sequestered
prior to its instruction by the court,
except in exceptional circumstances
in which sequestration is required to
protect the jurors or further the inter-
ests of justice. After it is instructed,
the jury will generally be
sequestered, but may be dispersed

by the court for meals, for the night.
and during any other authorized
intermissions in the deliberations.

Jury Verdict

Rule 1:89 provides that a civil ver-
dict must be reached by five-sixths of
the jurors. Unless at the time the jury
is drawn any party refuses on the
record to do so, each party is
deemed to have stipulated that, in
the event one juror out of six, or one
or two jurors out of 12, is (are)
excused, the trial shall proceed. In
the event jurors are excused, the ver-
dict must be reached by five-sixths of
the original number of jurors, which
is five jurors in the case of an original
six-person jury, and 10 jurors in the
case of an original 12-person jury.
The same five or 10 jurors need not
agree on each issue, as long as the
required number of jurors agrees on
each issue.

Rule 4:39-1 covers special verdicts,
which are written findings upon each
issue of fact. This rule must be care-
fully reviewed, since it imposes sig-
nificant requirements and liabilities
for failure to adhere to the specific
dictates set forth.

If, in instructing the jury, the court
omits any issue of fact raised by the
pleadings or by the evidence, a party
must demand submission of that
issue to the jury before the jury
retires. If any party fails to do this,
the right to a jury trial on that issue
is waived, and the court is free to
make a finding on that issue without
a separate demand for such a finding.

General jury verdicts accompa-
nied by answers to interrogatories
are covered by Rule 4:39-2.

In addition to the forms used for a
general verdict, the court may sub-
mit to the jury written interrogatories
dealing with some or all of the issues
of fact, the jury's decisions on which
its verdict is based. Where the gener-
al verdict and the answers to the
interrogatories are consistent with
each other, the entry of the judgment
upon the verdict and answers will be
directed by the coutrt. On the other
hand, if the answers are consistent
with other answers but are inconsis-
tent with the general verdict, the
court has three options:

1) to enter judgment consistent
with the specific answers;
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2) to return the jury for further
consideration of its answers and ver-
dict; or

3) to order a new trial.

If the answers are inconsistent
with each other, and one or more of
them is inconsistent with the general
verdict, the court is not permitted to
enter judgment and must either
return the jury for further considera-
tion or order a new trial.

Papers, Exhibits,
instructions, Etc. in the jury
Room

Rule 1:8-8 addresses the issue of
what the jurors are allowed to bring
with them into their deliberations.
The jury may take into the jury room
any exhibits received into evidence,
and, if the court allows, a list of
claims and defenses made by the par-
ties, a list of the itemns of damage
upon which proof was submitted at
trial, and a list of possible verdicts.
These lists may be prepared by
either an attorney or the court. In
addition, the court may submita
copy of all or part of its instructions
to the jury for its consideration in the
jury room.

Polling the Jury

Before a returned verdict is

recorded, the jury shall be polled at
he request of the court or any party,
according to the terms of Rule 1:8-10.
In addition, the jury shall be polled in
every civil action if the verdict is not
unanimous. If the poll discloses that
there is not a five-sixths concurrence
in the verdict, the jury may either be
directed to retire for further delibera-
tions or be discharged.

Interviewing jurors
Subsequent to Trial

‘While it may be a fervent desire to
discuss the case with jurors after
their determination of the matter,
such actions by counsel are specifi-
cally prohibited. Rule 1:16-1 specifi-
cally sets forth that only with leave of
the court may such interviewing of
jurors take place. Such a request
should be made on the record, so
that there is no confusion regarding
the court’s granting of such a
request.
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Jury Verdict Review

Finally, once a jury verdict is ren-
dered, it is important to remember
that should the ruling be adverse and
an appeal be contemplated, the first
step normally is to make a motion for
a new trial based on the grounds that
the jury verdict was against the
weight of the evidence. The failure to
make such an application before the
trial court will waive the right to
make such an argument on appeal
under Rule 2:10-1. Since this is one of
the fundamental areas of appeal, it is
imperative that such a motion be
made if an appeal is contemplated.

Key Jury Strategy Issues

Counsel should also keep the fol-
lowing strategies in mind when prac-
ticing before a jury. By far the most
important point is to make initial con-
tact with the jury from the beginning
of voir dive right through to closing
statements. Nothing is more essen-
tial to success in front of a jury than
gaining and holding its interest

‘throughout the trial. Being person-

able, making good eye contact, and
breaking down complex legal princi-
ples into simple terms without being
condescending are all necessary ele-
ments in making early and success-
ful contact with a jury. You don’t
want to lose a jury verdict in a win-
ning case because a jury findsit
impossible either to understand your
case or to identify with vou and vour
client.

A powerful opening statement is
the springboard to achieve a favor-
able outcome in front of a jury. This
is especially true for plaintiff's coun-
sel, since the burden of proving a
case rests with him or her. A clear,
simple, and interesting blueprint to
the case, one that does not promise
more than counsel can deliver, is the
most dependable way to give an
opening statement.

During direct examination, the
best way to proceed is to let the wit-
nesses tell their stories in their own
words, without leading them. It is
important during cross-examination
to be thorough but brief. Avoid the
temptation to repeat issues covered
during the direct examination.
Brevity and lack of repetition are the
key to keeping the jury’s attention.

Remember, one bad question could
wipe out the positive effects of 10
good questions. Finally, have one
powerful last question prepared for
each cross-examination, after which
you prompily sit down and end the
examination.

it is also important to make judi-
cious use of experts in front of the
jury in order to establish the severity
of injuries {or lack thereof), as well
as to establish the extent of damages.
The use of visual aids such as slides,
photographs, and videotape is
extremely helpful in order to involve
the jury in your case and bring the
case to life.

The summation is trial counsel’s
final opportunity to connect with the
jury, It is important to speak to each
juror individually, and to do so with-
out talking down to them. Again, sim-
ple language is most effective, and
nothing is more important than
avoiding the use of legal jargon. It is
equally important to avoid appearing
overly solicitous, and thus conde-
scending. The successful rial attor-
ney will be well-practiced at striking
the perfect balance between talking
over the heads of jurors and talking
down to them. If done effectively, the
potential for success will be greatly
enhanced.

These are only a few of the key
procedural and strategic issues
involved in a jury trial. Knowledge of
these Hems will greatly increase your
potential for success before a jury,
and enhance your client’s probability
of a favorable outcome. 82
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