ENVIRONMENTAL BUSINESS

Managing Waste to Preserve
Eligibility for the RCRA's
Lesser-Regulated Categories'

There are three things every retailer, educational
institution and small business should know about
managing, handling and disposing of waste.

Daniel Flynn David A. Roth

= .jt_—lHE FEDERAL RESOURCE CONSER-
| iji vation and Recovery Act (RCRA)
1 applies to every entity, large or
small, that generates any waste, even
if it is not hazardous. This includes col-
leges, healthcare facilities, retail estab-
lishments and even office buildings.

In the retail sector, for example, many
companies have paid penalties ranging
from $800,000 to $22.5 million for
improper handling and disposal of
hazardous wastes.

Every business generates waste
of some sort that requires disposal.
Although the requirements imposed by
the RCRA on industrial businesses are
more demanding, there are some
requirements that apply to all entities
that generate waste. Here are three
things that retailers, colleges and small
businesses of all varieties should consid-
er about the RCRA.

#1. Anyone who generates waste is
required to make a determination as
to whether that waste is regulated as
a hazardous waste. The failure to do so

“is a violation of the RCRA, even if the

waste is not hazardous waste.
Determining whether waste is haz-
ardous waste under the RCRA is not a
COMMOon Sense exercise.

Waste may be deemed hazardous if it
appears on one of four lists published by
the EPA or demonstrates the characteris-
tics of ignitability, corrosiveness, reactivi-
ty or toxicity, as those terms are defined
in the RCRA regulations. The determina-
tion can be a complicated analysis, and
should be performed by someone who is
familiar with the RCRA regulations, the
processes that generated the waste and
the characteristics of waste.
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Hazardous waste determinations can
be based on actual testing or knowl-
edge of the waste. Once a generator has
properly classified a waste stream, it can
continue to rely on that determination
rather than repeating it for each batch
of waste, as long as the waste being
generated is the same.

#2. The point at which materials
become waste has significant conse-
quences under the RCRA. For some
types of materials, such as merchandise
returned by customers or expired inven-
tory, it may not be obvious when mate-
rial changed from being a product to a
waste. While it is a product, the RCRA
does not apply, but once it becomes a
waste, a determination has to be made
as to whether it is hazardous waste, and
penalties can be assessed for failure to
handle it in accordance with the applica-
ble requirements.

When there is a bona fide potential
for sale or reuse as a product, the mate-
rial can be maintained as a non-waste
until it can be evaluated and a determi-
nation made regarding its suitability for
sale or reuse. The determination on sale
or reuse has to be made within a rea-
sonable amount of time, and the poten-
tial for sale or reuse has to be genuine.
A decision to recycle such a material
could also save it from regulation as
a waste, but it depends on the type of
recycling involved, and someone with
the RCRA expertise should be consulted.

A plan that includes various disposi-
tion options and decision points—and
sophisticated enough to withstand gov-
ernment scrutiny—should be developed
with a consultant or attorney that has a
strong RCRA background. The EPA and
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state environmental agencies will evalu-
ate the plan to determine whether it is
"real” or merely a sham designed to
postpone or avoid waste management
regulation.

Regulators will be inclined to deem
items as waste and subject to regulation
as of the time they are treated like
waste. The fact that the materials are
not formally declared to be wastes by
the generator until weeks later may not
postpone the generator's responsibility
to comply with applicable waste man-
agement requirements.

#3. For those businesses that generate
any hazardous waste, the degree of reg-
ulation imposed by the RCRA depends
on how much hazardous waste is gener-
ated and stored in each calendar month.
Companies are required to count all
hazardous waste generated or stored
on a calendar-month-by-calendar-month
basis. There are three categories of gen-
erators.

Conditionally Exempt Small Quantity
Generators (GESQG). CESQGs are exempt
from hazardous waste management reg-
ulations provided they identify all haz-
ardous waste that they generate; gener-
ate no more than the following quanti-
ties of waste in a calendar month—100
kilograms (220 Ibs.) of non-acute haz-
ardous waste, 100 kilograms (220 Ibs.)
of acute spill cleanup residue, 1 kilo-
gram (2.2 |bs.) of other acute hazardous
wastes; store no more than 1,000 kilo-
grams (2,200 Ibs.) of non-acute haz-
ardous waste, no more than 100 kilo-
grams (220 |bs.) of acute hazardous
waste spill cleanup residue and no more
than 1 kilogram (2.2 |bs.) of other acute
hazardous wastes on site at any time;
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and ensure that the hazardous waste
they produce is sent to an appropriate
offsite treatment or disposal facility.

Small Quantity Generators (SQG). SQGs are
excused from some waste management
requirements, provided they generate
no more than 1,000 kilograms (2,200
Ibs.) of hazardous waste in a calendar
month.

Large Quantity Generators (LQG). The full
spectrum of hazardous waste require-
ments apply when the generator pro-
duces more than 1,000 kilograms (2,200
Ibs.) of non-acute hazardous waste or 1
kilogram (2.2 Ibs.) of acute hazardous
waste in a calendar month.

It is important, when possible, to man-
age the generation, handling and dispos-
al of wastes in a way that preserves
eligibility for the lesser-regulated cate-
gories. For example, timely disposal of
hazardous wastes can avoid the loss of
CESQG status due to the accumulation of
too much hazardous waste in a calendar
month. Similarly, timely evaluation of
materials for sale or reuse, rather than

allowing them to accumulate, can avoid
the loss of CESQG status when more of
the materials than expected in a calendar
month have to be disposed of as waste.

As part of a White House initiative
to improve regulation and regulatory
review, the EPA is evaluating informa-
tion received from the retail sector
regarding the hazardous waste manage-
ment practices of retail establishments.
Difficulties reported thus far by retailers
include management of products
returned by customers, handling of
aerosol cans and dealing with episodic
high-volume wastes such as what may
occur due to product recalls, parking
lot dumping or spill cleanups.

The EPA's purpose is to better under-
stand the retail sector's concerns in
hopes of identifying opportunities to
address the issues. This may ultimately
result in regulatory changes that make
RCRA compliance more practical for
retailers and other businesses not typi-
cally involved in hazardous waste man-
agement.
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investors in global markets. Many global
companies do significant business in the
United States, and therefore report to
the SEC in mandatory filings. SASB stan-
dards are applicable to those interna-
tional companies as well....We see global
demand for SASB standards, which have
been downloaded in 65 countries. The
SASB aims to harmonize at the interna-

" tional level, and has an MOU with the

International Integrated Reporting
Council (IRC)."

The Challenges of Adopting SASB
Standards: “Companies that don’t yet
track sustainability data may need to
establish internal controls to collect
and verify data on SASB disclosure
topics. Companies that publish sustain-
ability reports out of their CSR depart-
ment may need to have conversations
with the CFO about including material
sustainability information in the Form
10-K. Different companies are in various
stages of maturity in tracking, manag-
ing, and disclosing sustainability infor-

It is important, when paessible, to manage

the generation, handling and disposal of

wastes in a way that preserves eligibility
for the lesser-regulated categories.

In the meantime, retailers and similar-
ly situated organizations must be famil-
iar with the current RCRA scheme, and
have a workable plan for successfully
dealing with it. Consultation with an
environmental professional to stay
abreast of ongoing regulatory require-
ments is also recommended. M

Daniel Flynn, Esq., and David A. Roth,
Esq., are members of the Environmental
Department at Greenbaum, Rowe, Smith
& Davis LLP.

mation. In general, companies already
disclose far more than what’s covered
in SASB standards. SASB standards are

a cost-effective way to comply with fed-
eral disclosure requirements and drive
performance on critical dimensions of
sustainability.”

Benchmarking the Success of the
SASB: "The SASB has now issued stan-
dards for 45 industries in six sectors,
and we've amassed a body of work from
which important themes have begun to
emerge. The key themes we're seeing
are climate change; product alignment
and safety; access and affordability of
services; financing and responsible lend-
ing; and resource intensity and scarcity.”

Best Practices for Companies
Considering SASB Standards: "Many
companies are in the process of consid-
ering SASB standards and beginning to
incorporate them into their 10-K disclo-
sure cycle. This is a serious undertaking
involving many facets of the organiza-
tion, as well as legal reviews. What's
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A 2011 MIT study showed that sustainability

plays a permanent part in 70 percent of
corporate agendas for U.S. companies.

important is that companies are taking
SASB standards to their internal audit
team and general counsel, starting to
understand their readiness to use SASB
standards, and asking questions about
what it will take to disclose. We have
had experts from many companies,
including some from New Jersey, partici-
pate in our working groups to date.
Companies with $9.8 trillion in market
cap and investors with $23 trillion in
assets under management have partici-
pated in SASB’s standards development
to date. We expect these companies and
investors to be the early adopters of
SASB standards.” ™




