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t is well settled that federal and state laws promote
arbitration and there is a strong presumption in favor
of enforcing arbitration awards.' The Federal Arbitra-
tion Act (FAA)? was first enacted over 90 years ago, in
1925, and has long been recognized as reflecting “a
liberal policy favoring arbitration.”® In line with the
preference for arbitration, and to confirm arbitration awards,
the FAA specifies only four grounds on which vacatur of an
arbitration award is permitted upon the application of a party:
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(1) where the award was procured by corruption, fraud, or undue
means;

(2) where there was evident partiality or corruption in the arbitrators,
or either of them;

(3) where the arbitrators were guilty of misconduct in refusing to
postpone the hearing, upon sufficient cause shown, or in refusing to
hear evidence pertinent and material to the controversy; or of any
other misbehavior by which the rights of any party have been preju-

diced; or
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(4) where the arbitrators exceeded their
powers, or so imperfectly executed them
that a mutual, final, and definite award
upon the subject matter submitted was

not made.*

While New Jersey has had laws
regarding arbitration for decades, the
Revised Uniform Arbitration Act (NJAA),
which is patterned after the FAA, cur-
rently governs the practices, procedures
and principles of arbitration in New Jer-
sey.” The NJAA has six (as opposed to
four) grounds for vacatur; but, similar to
its federal counterpart, the grounds are
extremely limited and are based prima-
rily on the misconduct of the arbitra-
tor:

(1) the award was procured by corruption,
fraud, or other undue means;

(2) the court finds evident partiality by an
arbitrator; corruption by an arbitrator; or
misconduct by an arbitrator prejudicing
the rights of a party to the arbitration pro-
ceeding;

(3) an arbitrator refused to postpone the
hearing upon showing of sufficient cause
for postponement, refused to consider
evidence material to the controversy, or
otherwise conducted the hearing contrary
to section 15 of this act, so as to substan-
tially prejudice the rights of a party to the
arbitration proceeding;

(4) an arbitrator exceeded the arbitrator’s
powers;

(5) there was no agreement to arbitrate,
unless the person participated in the arbi-
tration proceeding without raising the
objection pursuant to subsection c. of sec-
tion 15 of this act not later than the begin-
ning of the arbitration hearing; or

(6) the arbitration was conducted without
proper notice of the initiation of an arbi-
tration as required in section 9 of this act
so as to substantially prejudice the rights
of a party to the arbitration proceeding.®
Because arbitrators

are granted

extremely broad powers under both the
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FAA and NJAA,” and are not bound by
legal precedent or the rules of evidence®
(unless the parties agree that the arbitra-
tors are to be bound by them), the scope
of review of an arbitration award is very
narrow.” An arbitrator’s award will not
be vacated as a result of the arbitrator’s
legal error."” But what happens when an
arbitrator manifestly disregards the law
in connection with rendering an award,
since neither the language of the FAA
nor of the NJAA address the issue?

What is Manifest Disregard?

The United States Supreme Court
held, in Wilko v. Swan, that “the inter-
pretations of the law by the arbitrators
in contrast to manifest disregard [of the
law] are not subject, in the federal
courts, to judicial review for error in
interpretation.”’ This language resulted
in what has now become known as the
doctrine of manifest disregard, and a
number of federal circuits have found
that an arbitrator’s manifest disregard of
the law is an additional ground for
vacatur, on top of those listed in Section
10 of the FAA.”

For manifest disregard, the decision of

“i

the arbitrator/arbitrators “‘must fly in the
face of clearly established legal prece-
dent,””® such as where an arbitrator
‘appreciates the existence of a clearly gov-
erning legal principle but decides to
ignore or pay no attention to it.””™ Put

“

another way, “‘manifest disregard’ is a
judicially-created doctrine by which ‘[a
federal] district court may...vacate an
arbitrator’s decision [that] evidences a
manifest disregard for the law rather than
an erroneous interpretation of the law.””*
Disregard of the evidence, and mistakes
of fact or law, are not encompassed with-
in the doctrine of manifest disregard of
the law, and “are not grounds for vacatur
in their own rights.”*

A party seeking to vacate an arbitra-
tion award based on the arbitrators’ man-
ifest disregard of the law carries a heavy

burden, since the party must prove “that

the arbitrators were fully aware of the
existence of a clearly defined governing
legal principle, but refused to apply it, in
effect, ignoring it.”"

Because of the similarities between
the FAA and NJAA, many New Jersey
state courts applying the NJAA cite
favorably to cases interpreting the FAA
and appear to have adopted a similar
definition of the doctrine of manifest
disregard, but its application in New Jer-
sey is questionable."

The Current State of Manifest
Disregard under the FAA

In 2008, the United State Supreme
Court decided Hall Street Associates, LLC
v. Mattel, Inc.,” which called into ques-
tion the validity of the doctrine of man-
ifest disregard. The Court did not out-
wardly reject the doctrine, but rather
held that Section 10 of the FAA provides
the “exclusive” grounds for vacating an
arbitration award.” The Court dissected
the wording in Wilko v. Swan,”" and held
that “there is the vagueness of Wilko's
phrasing” and the phrase “manifest dis-
regard” perhaps “merely referred to the
§10 grounds collectively, rather than
adding to them.””” Subsequently, when
the Supreme Court was presented with
the chance to clarify the validity or
invalidity of the doctrine, it declined to
“decide whether ‘manifest disregard’
survives...Hall Street...as an independent
ground for review or as a judicial gloss
on the enumerated ground for vacatur
set forth at 9 U.S.C. § 10.”%

As a result of the U.S. Supreme
Court’s unclear rulings, some of the fed-
eral circuits have continued to vacate
arbitration awards based on an arbitra-
tor’s “manifest disregard of the law,”*
and yet other circuits have explicitly
held that manifest disregard is no longer
an independent ground for setting aside
an arbitrator’s award.*® Other circuits,
including the Third, have not yet
answered the question, and a determi-
nation regarding whether the doctrine
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will be recognized as a standalone basis
for vacatur remains unknown.* As one
District of New Jersey court said: “Rather
than viewing [manifest disregard] as an
extra-statutory vehicle for vacatur, this
Court—in the absence of a Third Circuit
directive otherwise—will continue to
apply the manifest disregard standard as
a means to enforce § 10, consistent with
Hall Street.”*

Manifest Disregard under the NJAA

Under New Jersey law, arbitration
awards are generally presumed valid.” It
is well settled that “there is a strong
preference for judicial confirmation of
arbitration awards.”” New Jersey had
recognized a standard that permitted
judicial intervention when an arbitra-
tor’s decision of law was “clearly mistak-
en” and “appear[ed] on the face of the
award.”*® This judicially created stan-
dard was rejected two years later, in
Tretina Printing, Inc. v. Fitzpatrick & Asso-
ciates.’* In Tretina, the New Jersey
Supreme Court imposed a strict stan-
dard of review of arbitration awards,
noting that the NJAA “narrowly defines
the circumstances under which a court
may” vacate an award.”

In Tretina, the New Jersey Supreme
Court also declared that, “in rare cir-
cumstances a court may vacate an arbi-
tration award for public-policy rea-
sons.”* Despite the New Jersey Supreme
Court’s restrictive holding in Tretina,
state courts have continued to apply the
doctrine of manifest disregard, but have
done so in conjunction with the public
policy exception. The Court noted that
this “heightened judicial scrutiny” is
limited to circumstances where the
court is acting in its role as parens patri-
ae, such as in the case of an arbitration
award affecting child support,* or
“because public policy demands that a
public-sector arbitrator, who must con-
sider the effect of a decision on the pub-
lic interest and welfare, issue a decision
in accordance with the law.”* By way of
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further example, an arbitrator’s award
has been vacated as being in manifest
disregard of the law and public policy
when the award contradicted state law
on the licensing requirement of health-
care providers by finding in favor of an
unlicensed medical practitioner who
had been warned by the Department of
Health that he could not operate until a
license was issued.*

Although numerous parties have
sought to vacate an arbitration award
based on the doctrine of manifest disre-
gard, most New Jersey state courts have
refused to find that the arbitrator’s rul-
ings rise to the level required for mani-
fest disregard, even if it is viable,” or
have failed to make a declaration one
way or another regarding the viability of
the doctrine as a stand-alone basis for
vacatur.*

The Future of Manifest Disregard

Whether the Third Circuit will
declare manifest disregard to be a valid
basis for vacatur under the FAA remains
to be seen. On the one hand, because
the Supreme Court has not definitively
rejected manifest disregard as a valid
basis for vacatur, when the Third Circuit
is directly faced with the issue it may
determine that the doctrine is viable in
order to promote justice and encourage
arbitrators to apply precedential law. On
the other hand, because of the strong
presumption in favor of arbitration and
finality of arbitration awards, the Third
Circuit may instead decline to expand
the grounds for vacating an arbitration
award, and hold that manifest disregard
is not a valid basis for vacatur.

In New Jersey, the Tretina decision
continues to be the judicial pronounce-
ment on the restrictive grounds for
vacatur, but the door remains open
regarding manifest disregard, since its
application could avoid “sham” rul-
ings.” Many courts continue to refer-
ence manifest disregard without declar-
ing whether the doctrine may be

applied in isolation or only in combina-
tion with a public policy situation.
Unlike the FAA, the NJAA includes the
broad
exceed[ing] the arbitrator’s powers” as a

category of “an arbitrator
valid basis for vacatur, which a court
could find to encompass manifest disre-
gard when faced with the question.
Only time will tell. &2
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