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The Far-Reaching Impact of Crews

by Frank Louis

n the controversy concerning

Crews' there has been little

debate or discussion concerning

the decision’s significant sub-
stantive changes in law and how
the Crewws’ procedural requirements
affect negotiations and preparation
of agreements. Crews is a particu-
larty important case which poten-
tially will have a significant impact
upon day-to-day practice. This arti-
cle will outline the substantive
changes and how lawyers should
address these new developments.

Still, the substantive law changes
Crews generated may well be over-
shadowed by the furor created by
procedural issues discussed in the
decision. The lawyer who views
Crews only as directing bow an
uncontested case is placed on the
record will fail to appreciate the
direct, if not the subtle, changes in
substantive law it has created, not
unlike a person who views a Monet
painting but only notes the painting
is colorful.

WHAT 15 THE IMPACT OF CREWWS ON
A PENDENTE LITE APPLICATION?
Crews requires courts to recon-
sider not only how they decide pen-
dente Hte motions, but to identify
the proper legal standard for their
determination. Having previously
argued the legal standard for deter-
mining peridente lite support i$ not
maintenance of the sigius gquo,
Crews provides guidance on the
standard even though it is not a
pendente lte case.” However one
characterizes Crews, its primary
support is found in the statute.
One of the criticisms leveled at
Crews is that it elevales one statutory
factor, the standard of living, above all

others, While that is debatable, what
is not is that Crews emphasizes the
importance of the standard of living
as a factor to be considered. The
emphasis on the standard of living is
not unique, as pendente lite support-
ed spouses frequently base their
entire presentation on their “right” o
have that standard maintained. Sicfus
guo has become a substitute for and
is used interchangeably with marital
lifestyle. Crews, viewed in conjunc-
tion with the statutory standards, sug-
gests the invalidity of that approach.

case suggesting it does not. In fact,
there is no clear precedent holding
maintenance of the status quo is
the correct perdente lite legal stan-
dard. Yet, in clear and unequivocal
language, the Legislature mandated
courts to consider the statutory fac-
tors “pending any matrimonial
action.™

The phrase “pending any matri-
monial action” is neither ambiguous
nor vague; although never inter-
preted, it means something, most
logically precisely what it says. In

...[T]he substantive law changes Crews
generated may well be overshadowed by the
furor created by procedural issues discussed in
the decision. The lawyer who views Crews only
as directing how an uncontested case is placed
on the record will fail to appreciate the direct,
if not the subtle, changes in substantive law it

has created...

In analyzing the interrelation-
ship between Crews and pendente
lite applications, the discussion
most appropriately begins with the
statute, The preliminary question is
whether the statutory factors and,
hence, the standard of living, have
any relevance pendente lite Yet, sig-
tus guo is not a statutory factor.
Moreover, there is no case that
addresses whether the amended
statute, which included the statuto-
ry factors and which was enacted
in 1988, applies to pendente lite
applications.> Of course, there is no

my view, it can only mean the statu-
tory factors, which are a reflection
of the public policy our law is
intended to promote, must be con-
sidered pendente lite. Any other
interpretation would require that
language be written out of the
statute. In fact, establishing stafus
guo as the standard rewrites the
entire statute. It is a standard that
cannot be justified by the statute or
the policy it seeks to implement.
The statutory factors reflect a cer-
tain public policy. In Miller v Miller?
the Supreme Court emphasized
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the “strong public and statutory pur-
pose of ensuring fairness and equity
in the dissolution of marriages.” Can
a serious argument be advanced that
the public policy of “fairness and
equity” should not apply pendente
lite, but only at final hearing? What
public policy considerations suggest
such dramatic bifurcation and dis-

* parate treatment for the same

spouse? Why have two different
legal standards, particularly since
there is no stamtory justification or
precedent for such disparate treat-
ment? Utilization of two fundamen-
tally different standards, one based
on the statute and public policy and
the other based merely on pre-exist-
ing practice (the lore not the law)
cannot withstand careful scrutiny.

Such contentions must fail in
light of the fundamental public pol-
icy thar exists when people divorce.
Our Supreme Court in Millex, in
addressing a support imputation
issue that had never been specifical-
ly examined before at the Supreme
Court level, noted spousal support
agreements and, in reality all divorce
issues, must reflect “the Sstrong
public and statutory purpose of
ensuring fairness and equity in the
dissolution of marriages.¢ This was a
clear and unequivocal message to
courts, lawyers and ultimately liti-
gants that people, upon divorce, are
required to treat cach other fairly.
Viewing the legal issue through the
prism of public policy, there is no
logic in applying fundamentatly dis-
parate legal standards in a support
context, to the same people and
facts, in direct contravention of a
clear and compelling statutory pro-
vision that requires pending a
divorce action that statutory factors
be considered.

Notwithstanding Crews and the
statutory language, maintenance of
the status guo still has a place in a
pendente lite application, but not
with support. Pendente lite
motions have a unique duality;
pendente lite courts must first
address support issues while
simultaneously being cognizant of
the ultimate responsibility to equi-

After Crews, a series of statewide seminars
were conducted. While there were...diverse
views on many issues, there seemingly was
consensus that the right to enjoy the marital
lifestyle was not allocated to one spouse or the
other; rather, it was a right both parties had.
Utilizing the statutory language it was a right

each had.

tably distribute assets. There is thus
an obvious need to maintain the
res of the action, which are the
assets; if they are dissipated, the
court cannot fulfill the statutory
mandate to fairly distribute assets
which no longer exist. This public
policy consideration provides the
jurisprudential basis for the princi-
ple of maintaining the stafus guo,
but only as to assets.

Assuring the res is available for
ultimate determination is not only
supported by the statute, but tradi-
tional chancery equity jurisdiction.
There is another and persuasive
basis for distinguishing assets and
support. In Chalmers v. Chalmers,’
the court discussed equitable distri-
bution and what -was actually
occurring when assets were distrib-
uted. The court noted equitable dis-
tribution was a process by which a
court was allocating berween par-
ties assets that “already belonged”to
both parties.® This allocation of
property rights, regardless of title,
cannot be implemented if assets
have been dissipated. Thus, assuring
that assets be maintained, ie.
continuing the sfaius guo, is not
only mandated by the public policy
underpinning equitable distribu-
tion, but by a court’s responsibility
to implement the statutory man-
date by implementing a fair distrib-
utive scheme.Yet, just as the policy
justifies maintaining the stafus quo
for assets, that same policy pre-
cludes blind adherence to the sta-
tus quo as the standard for pen-
dente lite support.

THE MARITAL LIFESTYLE
" One of the critical jssues raised
by Crews is the interpretation of
the statutory term marital lifestyle
and applying that basic legal princi-
ple to the reality of day-to-day prac-
tice, including pendente lite appli-
cations, The statute directs that
courts consider certain factors.
Statutory Factor 4 provides:

The standard of living established in
the marriage and the likelihood that
each party can maintain a reason-
ably comparable standard of living.
{emphasis added)

Prior to Cretws, an issue existed
whether this meant comparability
had to be measured between the
parties, or by comparison to the
marital lifestyle.That is no longer an
open issue. The court emphasized
the goal of the statute is to permit

the dependent spouse to maintain a
standard of living reasonably compa-

- rable to the standard established dur-
ing the marriage.”

This language seemingly suggests
the right to enjoy a lifestyle compa-
rable to the marriage belongs only to
the dependent spouse. Yet, the gen-
der-nentral language of the statute, its
genesis and the following Crews
excerpt suggest the marital Iifestyle
does not belong to either spouse but
1o both, 7.e. to each of them:

In contested divorce actions, once a
finding is made concerning ihe
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standard of living enjoyed by the par-
ties during the marriage, the Court
should review the adequacy and rea-
sonabieness of the support against the
finding. That must be done even in sit-
uations of reduced circumstances,
when the one spouse's income, or both
spouses’ income in combination, do
not permit the divorcing couple to live
in separate households in a lifestyle
reasonably comparable to the one they
enjoyed while living together

After Crews, a scries of statewide
seminars were conducted. While
there were, as might be expected,
diverse views on many issucs, there
seemingly was consensus that the
right 1o enjoy the marital lifestyle
was not allocated to one spouse or
the other; rather, it was a right both
parties had. Utilizing the staturory
language it was a right each had.”

An analysis of the statutory fac-
tors (particularly the word each),
their legislative history, and the
overall statute itsell scemingly con-
firms the view that this entitlement
is not allocated 10 one or the other
as 4 matter of policy or law; it is a
right to be equally enjoyed by both.
The 1988 statutory amendments
emanated from the Commission on
Sex Discrimination. This was con-
firmed by the Supreme Court in
Innes v Innes,” where Justice Marie
Garibaldi noted the commission’s
purpose in recommending amend-
ments to New Jersey’s Marriage and
Family Law was to “conform all
statutes and regulations to a stan-
dard of sex neutral language .

The commission noted the pre-
existing statutes contained “many
subtle forms of discrimination
reflecting stereotypical attitudes
towards men's and women's
roles”" After reviewing the legisla-
tive history, the Court concluded
the commission's amendments
(later embodied in our alimony
statute) were designed:

to remove discrimination against
women and men and make the rights
of mother and father, or wife and hus-
band, equal in the eyes of the jaw.'*

It is with that back drop of man-
dating equality that an analysis of
the statutory factors must be con-
ducted, Not one of the statutory fac-
tors refers either to a *husband” or a
“wife” or even a dependent or sup-
porting spouse. If the legislative
intent, as determined by fnnes, was
that husbands and wives “be treated
equally under the law;” can a gender
neutral statutory factor that man-
dates courts consider the likelihood
that each party can maintain a rea-
sonably comparable standard of liv-
ing possibly mean this right has
been allocated not to each, as the
statute clearly says, but o}y to one?
Use of the word each is particularly
significant, if not dispositive given
this historical context.

Prior to the 1988 amendments, it
had been aimost basic hornbook
law that it was only the wife who
had a right to enjoy the standard of
living to which she had been accus-
tomed.” It would be intelléctually
dishonest if 1 did not point out that
such language was used by courts
cven after the 1988 amendments.
Yet, it was dicta, and certainly not
utilized after careful analysis of the
rights of respective spouses 10
enjoy the marital lifestyle in light of
the stamatory language.”

The view that gender has no
place in the alimony analysis not
only finds support in the statte,
but in Justice Pashman’s observa-
tions in Lepis v. Lepis."

The fact that our alimony and sup-
port statute is phrased without refer-
ence to gender, N.L.S.A. 2A:34-23 will
accomplish little if judicial decision
making continues to employ sexist
stereatypes. The extent of actual eco-
nemic dependency, not one's status
as a wife, must determine the sup-
port as well as the amount."

Importantly, Lepis was written
eight years prior to the statutory
amendments. It may be inferred the
Legislature was aware of the Court’s
broad rejection of sexism as a basis
for alimony awards when it adopted
the 1988 amendments. It would be

inconsistent with the statute, which
Crews can only interpret and not
modify, to conclude the right to a
comparable lifestyle as a matter of
law or policy should be allocated to
only one spouse and not both.
Crews cannot delete the word each
from the statute, nor can it eviscer-
ate the Lepis admonition that a
wife's status was no longer the
determining factor. Moreover, how
can that be reconciled with the lan-
guage referring to both parties hav-
ing the right 1o live in lifestyles com-
parable to the marital lifestyle?™

How then does the advocate uti-
lize this concept in presenting a
cas¢ both at final hearing and pen-
dente lite? Tt is perhaps at the pen-
dente ljite stage that the opportuni-
ty to persuasively advance the argu-
ment exists most. If | am correct
that the legal standard to be applied
pendente lite is not blind adher-
ence to maintaining the siatus quo,
but an analysis of the statutory fac-
tors, including “reasonable compa-
rability” then it logically follows (if
not actually mandated by the
statute) the supporting spouse’s
attorney should argue, in allocating
available doliars, that a court’s goal
should not be to rewrite the statute
and elevate the rights of one spouse
above the other Rather, the court
should reasonably allocate the avail-
able dollars between the two par-
ties so they each (the very term uti-
lized in the statute) have the right
to enjoy a lifestyle reasonably com-
parable to what they enjoyed dur-
ing the marriage.

If, as in most cases, there are inad-
equate funds, then reasonably the
pain must be allocated if not equal-
ly, then certainly fairly. As Justice
Pashman observed, to do otherwise
would inject the very sexism Lepis
seemingly rejected and which the
Commission of Sex Discrimination
and ultimately the Legislature want-
ed eliminated by adopting gender
neutral Janguage in the 1988 staru-
tory factors. Ironically, therefore, a
decision I believe was intended to
benefit dependent spouses, evi-
denced by the Court’s reliance on
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studies revealing the adverse eco-
nomic impact of a divorce upon
women, might ultimately be inter-
preted to result in fewer dollars alle-
cated to dependent spouses.

Yet, these arguments, while 1
believe correct, cannot be applied
rigidly. First and foremost, when

_children are involved their rights

must take precedence. Our law
properly reflects the policy chil-
dren should not be penalized eco-
nomically because their parents
were unable to stay married. As the
Appellate Division noted in Zazzo
v Zazzo,® “children are entitled to
have their needs accord with the
current standard of living of both
parents, which may reflect an
increase in parental good fortune.
Zazzo noted this was confirmed by
the requirement that a parent was
obligated to share a post-divorce
inheritance with children and per-
haps even reimburse college
expenses retroactively® A child’s
rights are not circumscribed by the
marital lifestyle.

The exercise of a court's discre-
tion in allocating available funds
must also recognize the duality of
Dbendente lite motions since money
must be allocated to maintain assets.
In most cases, this means the exXpens-
€s for the marital home to avoid dis-
ruption to children, Of necessity,
there would logically be a dispropor-
tionate division of available dollars
precluding the parties from both (Ze.
each) enjoying lifestyles comparable
to that enjoyed during the marriage.
Yet, this dispariry is not legally offen-
sive since it flows from concerns bot-
tomed upon childrens’ rights. As
Zazzo observed, even where the
custodial parent receives some “inci-
dental benefit” from the roof expens-
es component of child support, the
law is “not offended.” Yet, such con-
siderations are inapplicable where
there are no children or other pre-
vailing factors. A fair reading of
Crews, the statute and the public pol-
icy the statute reflects, results in the
conclusion that each party should
have the right to enjoy the lifestyle
reasonably comparable to that

e .

enjoyed during the marriage. It is fair-
ness, not gender that controls,

Advocates representing sup-
porting spouses thus have the abil-
ity to cite Crews as strong and
compelling precedent for a more
equitabie allocation of money pen-
dente lite which must be done by
looking at net, not gross, dollars.
Perhaps the most overlooked prac-
tical aspect of support at final
hearing is the reality that in the
traditional case where the wife
receives title to the home and lives
there with the children, she enjoys
the status of head of household,
which places her in a favorable tax
bracket. This will permit her to
receive a substantial part of her
alimony tax free, while simultane-
ously permitiing the husband to
receive the benefit of an alimony
deduction. In such cases, rigid
adherence to the child support
guidelines, as opposed 10 doing
what experienced practitioners
do by selecting an artificial alimo-
ny number and an out-of-guideline
child support figure, eliminates
the opportunity to creatively uti-
lize the tax planning opportunities
that flow from head of household
status. In determining alimony, it is
the responsibility of counsel and
the obligation of the court to con-
sider the relevant tax conse-
quences, not only because it mate-
rially affccts the end result, but
because it impacts upon the
court’s ability to satisfy the
responsibilities 'to implement the
statutory factors,

IMPORTANCE OF THE TERM
ESTABLISHED

The Legislature’s use of the
word established in N.J.5.A. 2A:34-
23 has never been discussed in any
case, yel it has relevance and sig-
nificance given the issues created
by Crews. Websters Dictionary
defines established as “to cause to
be accepted and used for a long
time, i.e. to establish a custom.”The
term established must be inter-
preted not only in a commeon sense
way, but in the legal framework of

the statute. We may agree there is
no legal protection, i.e. entitle-
ment, for a standard of living estab-
lished by parties in a one-year mar-
riage which might otherwise oblig-
ate a husband to pay support for
40 years.* Can one argue the word
established has some significance
in determining when a standard of
living establishes a legally pre-
dictable right?

There is some logic to linking
together the terms duration, estab-
lishment and standard of living,
The longer the parties enjoy a cer-
tain standard of living, the
stronger the inference that
reflects their determination they
consider that standard to be rea-
sonable or, using the statutory ter-
minology, that this is the standard
they established by their own con-
duct; it is what they deem fair,
appropriate, and consistent with
their income and assets. Such an
approach is consistent with prior
legal analysis; in interpreting the
meaning of a contract, it is well
accepted that interpretative judg-
menis can be made by examining
the parties’ course of conduct.?
This logical inference may well
explain why the Legisiature uti-
lized the word established. More-
over, in dealing with cohabitation
followed by a marriage it may be
significant that the standard of liv-
ing is determined by the parties
themselves in the marriage and
not after the marriage or during
separation. There is a logical link-
age to the parties’ marital, not per-
sonal, relationship and these three
critical terms.

The view that the standard of lLiv-
ing is a reflection of what the par-
ties themselves determined as their
own measure of reasonable needs is
supported by the commentator
cited by the Supreme Court in
Crews.™ Given this legal framework,
alimony appears fairer because,
assuming the ability to pay is pre-
sent, it permits the dependent
spouse to continue 4 life at the same
level the parties themselves select-
ed, or established, as reasonable,
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WHAT CONSTITUTES THE STANDARD
OF LIVING

The issue Crews does not
address, but which is now of the
utmost importance, is what does
the term standard of living really
mean? There are at least three sepa-
rate components to standard of liv-
ing that can be articulated. Over
" time our case law will more pre-
cisely determine whether there are
more, and the weight to be given to
each.

The first is obvious.The standard
of living defines how a family lived
during the marriage. The Appellate
Division in Hughes v Hughes” sug-
gests that the standard of living is
“the way” a coupie actually lived. It
includes, but is not necessarily lim-
ited to, the type of home in which
they lived, the cars they drove, the
type and frequency of vacations
they took and an overall analysis of
how the family spent money. It
should include how often and
where they dined. How they
expended their disposable income.
Was money spent for non-essential
itemns such as art, jewelry, gifts? If it
is the way people actually lived,
then the dependent spouse who
accompanies the employed spouse
on a business trip considers such
business travel part of lifestyle. Cer-
tainly the emploved spouse will
continue to enjoy this benefit. If it is
the way or how people lived, how
can a court ignore such trips? Don't
they need to be considered?

It is the lawyer's job to paint,
through detailed testimony and
demonstrative evidence, a picture
of how the client lived. Vacations
should be described not solely
through testimony, but with pho-
tographs and exhibits. In the more
significant cases, it is not sufficient
to have your client testify the par
ties went to Europe, The client
should describe the tvpes of hotels
and restaurants they enjoyed. Did
they shop? If so where? How much
did they spend? How much was
spent on meals? What type of
restaurants did they go to? What
types of gifts did they purchase?

Did they travel first class? Did they
take side trips, and stay in a castle?
This detailed testimony should be
corroborated with pictures, match
covers and whatever other demon-
strative evidence might exist.As the
Appellate Division noted in Dunne
v. Dunne,® it is the “quality of eco-
nomic life” during the marriage that
is important. Use of the term quali-
ty seems similar to the language in
Hughes as to the way in which, or
my term how, 4 couple lived.

The most significant component
of a lifestyle is generally the home.
There should not simply be testi-
mony about the type of house, the
number of rooms and the amenities
in the house, but the neighborhood
in which it is located. Pictures (a
video is even better) enable the
court to more fully understand how
people live. The old saying that “a
picture is worth a thousand words”
i8 particularly true in describing
lifestyle. '

A second significant component
to the maritat lifestyle is the con-
cept of squings. This is not relevant
only in the larger cases where peo-
ple had sufficient disposable
income to meet all their needs vet
still allocated a portion of their
income for investment purposes. It
is equally relevant for the case with
a dependent spouse not employed
outside of the home and the sup-
porting spouse who works for a
company such as Verizon or UPS
and has a pension.

The importance of saving for
one’s future is a critical economic
element that must not only be
emphasized in the presentation, but
inter-related with the very studies
Crews relied upon. These studies
emphasized how over time women
are economically disadvantaged by
divorce.® It is insufficient for the
supporting husband to argue the
marital pension is being divided; it
is only shared through the filing
date of the complaint. Once the
parties are divorced, one party, by
virtue of how the marital partner-
ship functions, will continue
employment providing future

financial security (ie. a pension)
while the other party is left with
only his or her share of assets
acquired during the marriage and
the distinct possibility he or she
may never be able to save for the
future as their ex-spouse can. If sav-
ings are not included as part of
lifestyle, the logical implication is
that the extra money both previ-
ously used to save is all allocated to
the employed spouse. This hardly
seems fair, particularly in a marriage
of longer duration.

A pension is as important to a
family’s future financial security asa
home. Factor 7 in the statute
addresses this very issue by requir-
ing that courts consider in deter-
mining alimony the “opportunity
for future acquisitions of capital
assets and income." A pension is not
only a capital asset, but in the future
will provide an income stream. Yet,
attorneys fail to focus upon this.
Failing to focus on the need to save
is a critical error in fashioning an
overall support and distributive
scheme.The need to save should be
interrelated with the right to enjoy
comparable lifestyles and with the
reality a pension was nothing more
than a form of deferred savings pro-
vided as an employment benefit
that is part of an overall compensa-
tion package. It simply is paid at a
future date. Post filing it will contin-
ue to be received by the supporting
spouse but not the supported
spouse, creating an almost immedi-
ate disparity with potentially signif-
icant adverse consequences in the
future. Over time, the absence of
savings by the dependent spouse
may create the very disparity the
Crews studies recognized. If, in the
traditional marital partnership, one
party sought employment and the
other assumed responsibility for
child care for the children, when
the marital partnership ends the
economic reality created by their
decisions must be recognized and
addressed. It is not solely that sav-
ings is a reasonable part of the mar-
ital lifestyle; it is an essential ingre-
dient in the marital lifestyle dictated
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by the differing roles the parties
assume in most marriages. The par-
ties’ disparate abilities to save is fre-
quently coupled with fundamental-
ly different earning capacities, both
created by marital decisions.

If Crews precludes the depen-
dent spouse from receiving any
benefit from the supporting

" spouse’s increased income in the

future, and a court can reasonably
find that the supporting spouse’s
income will increase, does that not
permit the dependent to argue that
in order to assure a fair allocation of
the economic benefits created by
the marital partnership there
should be a disproportionate distri-
bution of assets? In other words, the
dependent spouse would argue
that if Crews (primarily out of cal-
endar concerns) prevents me from
enjoying increases in the income
stream my economic and non-eco-
nomic contributions helped create,
then over time the only way to elim-
inate unfairness is to provide to me
more capital assets which can be
invested to provide my own
income stream. Thus, over time,
there will not be the divergence in
our financial circumstances evi-
denced by the Crews studies.

In larger cases, the issue also is
present. In every case where there
is a history of savings during mar-
riage, proper preparation of a case
information statement  (CIS)
requires inclusion of savings that
should be based upon actual saving
patterns. It is a simple economic
fact that regardless of the level of
alimony and distribution of assets,
neither spouse will be able to save
the same money saved during the
marriage. People save for a reason.
Future financial security is impor-
tant, but so is the opportunity to
cease working at an earlier point in
time.The right to save is important,
both as a matter of fairness and for
basic economic reasons. Savings
must, if the standard of living is to
be comparable to the marital
lifestyle, be considered in the over-
all analysis, both in establishment of
support in light of Crews and

whether it is ever prudent for the
dependent spouse to stipuiate the
overall settlement provides rthe mar-
ital lifestyle. Why stipulate if only
the other spouse can save as both
did during the marriage? Where is
the comparability to the marital
lifestyle? The savings issue is equal-
ly important to the dependent
spouse whose spouse continues
employment with a pension as it is
in the larger cases,

The third element of lifestyle
most directly relates to how people
live, although here the comparison
is actually berween the spouses,
and may be attacked for that rea-
son. No one would dispute that in
evaluating one’s own life the oppor-
tunity to take time from work and
enjoy leisure time is an integral ele-
ment of how one lives, and chus it is
part of the lifestyle to be consid-
ered by 4 court. If leisure time is an
element of how people live, a rea-
sonable argument exists that it
should be part of the term lifestyle.

Leisure or free time may be
viewed as an asset; not necessarily
one having an ascertainable eco-
nomic value but, nonetheless, some-
thing that does have value. It is
something people clearly enjoy, and
is and was important to the parties
during the marriage. It benefits the
individual on many levels, both psy-
chologically and from the stand-
point of health. It can be demon-
strated by the simple inquiry as to
whether a judge looks forward 1o a
vacation. Is that an important part
of how he or she lives. Many judges
were willing to sacrifice the eco-
nomic benefits of private practice
for the opportunity to have sub-
stantial vacation time and not
worry about what was happening
back at the office.

Interestingly, studies  have
demonstrated that most workers
would prefer additional leisure time
to more money, which emphasizes
the importance of leisure time to
the individual ®

The importance of leisure and
free time becomes even more sig-
nificant when it is withheld from

one litigant but granted to another,
Every attorney has heard the com-
plaint that it is unfair that the sup-
porting spouse must work and
undergo the pressures and stress of
a job when the dependent spouse
15 unemployed. It is not difficult to
ask a court whether an individual
who must work five days a week
can enjoy a lifestyle comparable to
an individual who is not required to
work at all. Of course, the response
of the supported spouse is to indi-
cate that given how the marital
partnership functioned, economic
sacrifices were made by career
deferrals. The argument is further
weakened by the tendency of
courts to impute income to sup-
ported spouses even if they choose
not to. work.

In response to the argument thart
a significant part of a lifestyle is rep-
resented by the marital home, the
supporting spouse may argue that
when the custodial parent receives
title to the house, that represents
not only a distribution of assets
with alimony implications but also
is highly relevant to child support.

In most cases, the custodial par-
ent receives the house because of a
desire not to disrupt the children.
In this way, the supported spouse
can argue that the law is not offend-
ed by the custodial parent living in
a larger residence than the non-cus-
todial parent because it is not be or
she that has the house but he or she
and the children. If that argument
has merit, does it not logically fol-
low that when the children are
emancipated the excess value in
the home destroys any concept of
comparability, {e. the supported
spouse can no longer enjoy a mari-
tal lifestyle cotnparable to what the
supported spouse has?

Phrased in reference to the
statute, is not the excess equity in
the home a capital asset within the
meaning of the statute that must be
considered in the alimony analysis?
A little known but important Appel-
late Division case, Schaeffer v. Scha-
effer? contains language that sug-
gests deferral of a non-custodial
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parent’s use of the equity in the
home represents an additional con-
tribution to child support. If' it is
child support, then, arguably, can
one argue it is not part of the mari-
tal lifestyle? Thus, if it is lost, the
dependent spouse cannot argue
that support should be paid at a
level so that it can be either main-
tained or, if sold, replaced.

DOES CREWS APPLY IN A LIMITED
DURATION ALIMONY CASE?

An issue not addressed by Crews
is whether the legal principles
apply to an alimony award made
pursuant to the Limited Duration
Alimony (LDA) statute. Crew's, obvi-
ously, dealt with issues of rehabilita-
tive and permanent alimony. Thus,
the Court did not have the need to
address limited duration which,
until most recently, had never been
the subject of any reported deci-
sion. In Cox v Cox,” the Appeliate
Division examined the LDA and its
interrelationship with permanent
alimony and provided guidance as
to whether the Crews substantive
criteria apply to a LDA case.

In attempting to understand
what the Legislature intended in
the LDA, the Court properly exam-
ined the legislative history. It
relied upon the sponsor's message
that LDA was to be used in those
cases involving “shorter term mar-
riages where permanent or reha-
bilitative alimony would be inap-
propriate or inapplicable but
where, nonetheless, economic
assistance for a limited period of
time would be just”” The Court
also found the legislative history
required an examination of the
Divorce Study Commission.* The
Appellate Division cited at length
from the report, finding that it was
the commission’s intent:

to direct the Court to focus upon the
economic impact of the marriage on
the parties by examining whether
employment apportunities were fost
or career opportunities delayed. In
addition, the Court would inguire into
any advantages obtained hy either

spouse by the equitable distribution
award.®

These factors must be inter-relat-
ed with all relevant economic con-
siderations in determining whether
any economic dependency that
might exist between the parties
was created by the marriage or was
the product of the parties’ disparate
skills and educational opportuni-
ties, unrelated to anything that hap-
pened during the marriage. The
Court’s inquiry would focus not on
the fact that the parties were mar-
ried, but on the impact of the mar-
riage on the parties. In addition to
this important quote, which cap-
tured the essence of the commis-
sion’s thinking, the Court also noted

The term marital
doesn’t simply mean
the lifestyle occurred
during the marriage,
but that it was created
by efforts or sacrifices
that took place during
the marriage.

that the commission was con-
cerned about the impact of child
rearing on the earning capacity of
either parent.*

In light of these factors, Cox
emphasized that in an LDA case,
courts must “bear in mind” limited
duration alimony awards “must
reflect the underlying policy con-
siderations” which distinguish limit-
ed duration alimony from both
rehabilitative and reimbursement
alimony¥ The Court correctly con-
cluded limited duration alimony
was more “closely related” to per-
manent alimony; both reflected the
important policy that marriage was
an “adaptive economic and social

partnership” and an award of either
validated the principle ® In reality,
Cax was outlining for every alimo-
ny case the jurisprudential and pol-
icy reasons for alimony awards, As
such it is a critically important case.

In a marriage of any length, there
is an issue relating to the standard
of living. Harmonizing Cox, Crews
and the LDA statute is best done
from the standpoint of public poli-
cy. The right to enjoy the standard
of living is something that is
earned. It is not an automatic right
granted when you say I do. Saying 1
do does not mean I must give and
you shall receive. The determina-
tion whether it is earned or vested
must be analyzed not only in con-
junction with the statutory factors,
but the public policy the statute
intends to implement. As the com-
mission noted, the Court's inguiry
should focus not on the fact that
the parties were married, but on the
impact on the parties of the mar-
riage and whether the standard of
living being maintained with
income and cash flow that was the
product of the marital partnership,
as contrasted with the pre-narital
income or cash flow from either
party. The inquiry is whether the
standard of living is the product of
marital efforts. The term marital
doesn't simply mean the lifestyle
oceurred during the marriage, but
that it was created by efforts or sac-
rifices that took ptace during the
marriage.

At some point, the economic
and non-economic contributions of
the dependent spouse during the
marriage create as a matter of fair-
ness (and public policy) a right to
enjoy the standard of living.® Once
an entitlement is created, then logi-
cally the Crews principles would
apply. If, however, there is a rela-
tively short marriage without sig-
nificant economic sacrifices or
contributions by the dependent
spouse, the fact that during the
marriage a certain lifestyle was
enjoyed does not create the aute-
matic right for it to be continued.
Cox commented with the approval
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of the commission’s reasoning that
it was not the fact that the parties
were married, but the “impact of
the marriage on the parties” that
was determinative. (Emphasis
added).This is an issue upon which
I have previously written both as
an observer and as a member of the
Divorce Study Commission,®

Therefore, whether Crews
applies to LDA cases requires an
analysis of the statutory factors to
examine whether an entitiement
exists. As Cox emphasized, LDA and
permanent alimony were more
“closely related” than other types of
alimony. Yet, that close relationship
does not create an automatic enti-
tlement to the standard of living,
which is only created if warranted
by the facts. While everyone might
prefer a brightline rule, faicness
and the policy reflected by the LDA
statute requires an inter-relation-
ship of the facts and law. Only then
can both parties be fairly treated
and the policy the LDA statute was
intended to advance be properly
implemented.

DOES CREWS APPLY IN
REHABILITATIVE ALIMONY CASES?

This is yet another issue not
specifically addressed in Crews,
although a substantial argument
exists that Crews must apply in
rehabilitative  alimony  cases
because Crews itself was a rehabili-
tative alimony case, Yet, 1 question
that automatic conclusion since
Crews, most people agree, should
have been a permanent alimony
case had it been properly present-
ed. The Supreme Court, of necessity,
was forced to address the issue as
presented, Ze. a rehab case, which
is fundamentally why the decision
was reversed.

While there is some imprecise
langnage in older rehab cases sug-
gesting  rehabilitative  alimony
requires maintenance of the sfatus
giuo, I believe such language flows
from the absence of a LDA statute
and not from a definitive policy
judgment. The recent Cox decision
more accurately defines the nature

The recent Cox decision more accurately defines
the nature of rehabilitative alimony, thus
enabling the issue to be analyzed more
specifically. ...[Rlehab’s purpose is to “enhance
and improve the earning capacity of the
economically dependent spouse.”

of rehabilitative alimony, thus
enabling the issue to be analyzed
more specifically. As noted in an ear-
lier article, rehab’s purpose is to
“enhance and improve the earning
capacity of the economically
dependent spouse”™ It does not
automatically follow that such a
goal is linked to the marital lifestyle.
It is more logical to link classic
rehabilitation with either LDA or
permanent alimony.

Nonetheless, Crews suggests
lifestyle is an element in a rehabiii-
tative alimony case.® In discussing
the relationship between rehabilita-
tive alimony and lifestyle, the Court
refers to the supporting spouse
reaching a level where he or she
can support him or herself “in a
manner reasonably comparable to
the marital lifestyle,” citing Hughes
v. Hughes.

Yet, Hughes was not a rehabilita-
tive alimony case at all. Rather,
Hughes was an Appellate Division
case which suggested a bifurcated
permanent alimony award support
would be paid at one level and later
“reduced” after period of time.* It is
questionable why Crews would cite
Hugbhes for the principle that one
has an entitlement to the marital
lifestyle in a classic rehabilitative
case by referring to a case where
the Court found the support obliga-
tion was of a permanent nature,

In Carter v. Carter® the Appellate
Division, in a precursor to Crews,
found that before a scttlement
involving a rehabilitative alimony
issue could be approved, the parties
had to testify as to their understand-
ings concerning the possibility reha-
bilitative alimony could be modi-

fiect.* This reflected, as does Crews
itself, a systemic concern that settie-
ments be structured to avoid con-
tentious postjudgment motions
with factually disputed issues over
the agreement or its assumptions.
Nevertheless, Carter clearly linked
the standard of living to rehabilita-
tive alimony since one of the rea-
sons for reversal was the failure to
“relate Plaintiff’s (the supporting
spouse’s) rehabilitative  alimony
obligation to the standard of living
of the parties or, more particutarly,
the Defendant’s standard of living
during the marriage ™

As Judge Philip Carchman
observed in Cox, the focus of reha-
bilitative alimony is upon the
dependent spouse’s ability to
engage in gainful employment. Cox
noted, correctly I believe, that reha-
bilitative alimony is not to be con-
sidered in isolation as an exclusive
awarded in conjunction with reme-
dy. It might be awarded in con-
junction with permanent alimony,
citing Hughes, and reflecting an
approach firmly rooted in prece-
dent.”® Thus, if you view rehabilita-
tive alimony as a pavient of money
for a specific purpose designed to
enhance earning capacity, it is
arguably unrelated to the other
statutory factors, Le. the standard of
living, although as noted there is
commentary in other cases to the
contrary. I believe if a right to enjoy
the standard of living exists, it
siiould be implemented by an
additional grant of either LDA or
an award of permanent alimony.

Such references must be viewed
in a historical perspective.I believe
when the Appellate Division, for
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example in Heinl v. Heinl* and Cer-
minara v. Cerminara™ referred to
rehabilitative alimony in conjunc-
tion with other statutory factors, it
was because limited duration
alimony did not exist. Awarding
expenses which only related to the
enhancement of earning capacity
would clearly be insufficient in
many cases. More money is needed
to live while the earning enhance-
ment was proceeding. If someone
needs two years of education to
obtain a degree to enhance their
earnting capacity, they also proba-
bly need additional econormic assis-
tance for basic living expenses.

Cox places the issue in an
appropriate perspective. Rehabili-
tative alimony, if awarded, should
have a limited duration or perma-
nent alimony component designed
to separately address the other
statutory factors, such as earning
capacity, standard of living, etc.
Rehabhilitative alimony should be
directed more to the actual direct
expense for enhancement of earn-
ing capacity.

If you accept this approach, a
court could independently focus
on two separate but related com-
ponents. First, what expenses are
directly necessary to enhance the
dependent spouse’s  earning
capacity? Additionally, what ancil-
lary expenses are required to per-
mit that enhancement to occur,
such as roof, auto and personal
expenses? These personal expens-
es must be viewed in.conjunction
with the facts of the entire case. If
the dependent spouse only has a
need for the enhancement pay-
ments, then rehabilitative award
should be limited to these. H, how-
ever, the economic necessity of
the supported spouse (this might
well be most cases), requires ancil-
lary payments they should be
tacked onto either a permanent or
a limited duration alimony award.

Given this approach, the issue
of whether the dependent
spouse has a vested right to the
standard of living is analyzed as a
limited duration issue. If it is a

permanent alimony case, then it
is reasonable to presume that the
entitlement to enjoy the lifestyle
exists, and Crews applies. If it is a
limited duration alimony case, we
are forced to return the amor-
phous answer of maybe — Crews
might apply, depending on all of
the facts as discussed previously.
Notwithstanding this analysis, if
you have a rehabilitative alimony
case as an advocate and wish to
argue Crews applies, you would
emphasize Crews, itself, was a
rehabilitative alimony case and
that reasonably read, Heinl, Cer-
minara and Carter support the
principle that the standard of liv-
ing is a facror in a rehabilitative
alimony case mandating a Crews
analysis. To argue against such a
claim, one would present the
analysis outlined above and have
the court focus on the enhance-
ment payment with an attempt to
limit the personal expense com-
ponent by arguing there was no
entitlement to have the marital
lifestyle (reflected by those per-
sonal expenses) maintained. In
fact, the argument would contin-
ue, that by ordering the enhance-
ment payment, the Court was
more than satisfying both the
statutory purposes of alimony and
the Miller fairness imperative.
Logically, enhancement pay-
ments should be received without
tax consequence and not terminate
upon remarriage. If rehabilitative
alimony was related to limited dura-
tion the ancillary payment predicat-
ed on overall need or permanency, it
should terminate on remarriage. In
summary, therefore, Crews, viewed
with the Cox analysis of the various
alimony types, permits rehabilitative
alimony to be examined differently
than before with the end result it
might more accurately achieve its

purpose.

TO STIPULATE OR NOT: THAT IS THE
QUESTION

While this article does not address
the procedural issues emanating
from Crews, one of the practical

elements confronting counsel is
whether a supported spouse should
ever stipulate the settlement pro-
vides the marital lifestyle, As in any
tactical decision, the positives and
negatives must be weighed and
explored, in some depth, with the
client. Prudence, if not concerns
about client dissatisfaction, suggests
agreeing to such a stipulation is
inherently dangerous. There is a mis-
understanding, reported anecdotally
by lawyers and judges, that some
lawyers believe before a court
accepts a settled case, it is mandatory
there be a stipulation that the settle-
ment provides the marital lifestyle
for the dependent spouse. Crews has
n¢ such requirement, but there are
many stipulations which cannot be
justified by the facts.

I believe a common sense inter-
pretation of Crews allows spouses
to stipulate an agreement is fair,
equitable and acceptable, even if
the parties have been unable to
agree on whether it provides either
the marital lifestyle. It should not be
any different than the parties’ inabil-
ity to agree upon what either
spouse earns or could earn,

The Crews Court, at page 27,
noted the supported spouse’s ability
to contribute to his or her support
must be made express in the record
when the court enters or approves
the settlement. The decision also
contains an admonition the “basis
for the alimony award” must be
made part of the record before 2
court can accept the divorce agree-
ment. Such statements seemingly
require stipujations on each of the
statutory factors or certainly prima-
ry baseline consideration such as
income or need. It is difficult
entough to settle 2 matrimonial case.
It is far more difficult to incorporate
in that settlement a stipulation that
both parties agree precisely what
each party does or could make and
each of their needs. In most
instances, everyone is sufficiently
happy they have been able to reach
an agreement on support and equi-
table distribution, even though they
may disagree on how it was
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reached. Yet, literally read, Crews
requires specific baseline stipula-
tions as to income.

There are significant legal conse-
quences to a Crews stipulation. The
precise holding of Crews is that
once the marital lifestyle is reached,
the increased earnings of the sup-
ported spouse are irrelevant

" because, as the Court noted, it

would be unfair to let the support-
ed spouse share in the good fortune
of the supporting spouse.” QOne
may reasonably argue a property
settlement  agreement, which
includes a Crews stipulation the set-
tlement meets the marital lifestyle,
is the functional equivalent of an
anti-Lepis provision, 7.e. if the sup-
porting spouse later makes more
money that will not provide a basis
to modify alimony. Yet, attorneys
who are willing to stipulate the set-
tlement provides the marital
lifestyle  would  simultaneously
vehemently reject any suggestion
the agreement also include anti-
Lepis language that precludes a sup-
port increasc if the supporting
spouse’s income increases.

If, however, because of pressure
from the court, the client or your
adversary, you feel such a stipulation
must be reached, it should be
accompanied by reasonable condi-
tions. Such conditions might
include, but not be limited to, the
recognition by the supported
spouse that the present agreement
permits enjoyment of the mariral
lifestyle but only if contingencies do
not occur. These might include infla-
tion, or an increase in expenses. For
instance, a change in the mortgage
rate created by an adjustable-rate
mortgage, mamration of the chil-
dren, an increase in the children's
expenscs, modification of child
support, emancipation of a child, a
new child expense such as college,
a decrease in income or income
imputation related therete. Implicit
in any Crews stipulation is the reali-
ty it is entered into based upon con-
sideration of all factors, including
alimony, child support and equitable
distribution. Thus, in fashioning a

Crews stipulation, prudence, if not
careful lawyering, dictates the inclu-
sion of 2 provision stating that if any
of these considerations change, the
supported spouse is no longer
bound by the stipulation,

Such an approach might under-
mine the Court's attempt to lirnit
postjudgment motions, but it is
nonetheless consistent with tradi-
tional alimony theory that repeated-
ly has been reaffirmed by the
Court. The power of a court to
enforce a spousal support agree-
ment exists only to the extent that
agreement remains fair and equi-
table in the face of changes in cir-
cumstances.® That is not sirply the
holding in Lepis; it is a reflection of
the nature of alimony and its impor-
tance in a public policy context.
When there are changes (ie.
changes in circumstances) which
make the support unfair, as Justice
Pashman admonished, the court's
equitable power to modify a
spousal agreement “cannot be
restricted.”® It is the responsibility
of a courl (o assure that a spousal
support agreement is fair and equi-
table. If it is not, it should not be
enforced. Rigid adherence to a
Crews stipulation precluding modi-
fication is fundamentally inconsis-
tent with precedent, the statute,
and the public policy upon which
both are based. Therefore, if Crews
did not intend to modify Lepis (the
decision consistently quotes from
Lepis with approval®) inclusion of
conditions as discussed above (and
that list is merely iliustrative) is not
an attempt to subvert Crews,
Rather, it is careful drafting to
guarantee implementation of funda-
mental alimony law and concepts
of simple fairness assuring only fair
spousal support agreement will be
enforced,

Conversely, a stipulation that con-
tains a representation that the
dependent spouse cannot enjoy the
marital lifestyle establishes a clear
right to seek an increase to reach
what the Court has characterized as
the goal, 7.e. allowing the “dependent
spouse to maintain a standard of liv-

ing reasonably comparable to the
standard established during the mar-
riage”™ If Lepis assured a neverend-
ing case load for matrimonial atror-
neys, Cretws provides a guarantee,

The supported spouse will
emphasize the word goal, arguing it
is the legal standard the Supreme
Court was directing trial courts to
achieve. A stipulation the marital
lifestyle is not maintained is the
functional equivalent of an agree-
ment by the supporting spouse that
this goal has not been met. By impli-
cation, such a stipulation invites
posijudgment motions; it is not a
mere crack in the window, the door
is left wide open.Therefore, as soon
as circumstances change, a court is
obligated to try to achieve thar goal
given new circumstances. It is rea-
sonable to assume supporting
spouses confronted with an
unwanied postjudgment applica-
tion will inquire of counsel why
they were left in such a situation. A
stipulation the parties resolved
their case, but were unable to agree
on the marital lifestyie, avoids the
legal downside of any stipulation; it
leaves the parties where they were
before Crews,

The word goal may create other
problems. If the systemic goal is
assuring the dependent spouse
receives the marital lifestyle, then
does it not logically follow there
shouid be some form of automatic
disclosure of future income to help
meet that goal and to avoid post-
judgment motions required to
establish Lepis Stage I? Inevitably,
counsel will argue if a trial court is
given a goal, does it not have the
obligation to fashion a decision to
achieve that goal while sirultane-
ousty minimizing the systemic
impact by limiting postjudgment
motions? The only logical response
to this responsibility, counsel will
suggest, is automatic disclosure so
the parties, without court interven-
tion, can negotiate a level of sup-
port that permits them to obtain
the result the Supreme Court found
the law requires.

Thus, a decision that had as its
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fundamental procedural basis con-
cerns about stemming posi-judg-
ment litigation (Mr. Crews’ attorney
argued it would “open the flood
gates of litdgation™ may very well
create far more litigation than pre-
viously existed.

DOES CREWS MODIFY LEPIS?

While most of the focus on
Crews has been on procedural
issues, there are substantive provi-
sions which are significant.
Depending upon one’s point of
view, they are either a clarification
of prior law or a substantive modifi-
cation of longstanding law in dero-
gation of the statute, predicated not
on implementing the public policy
the statute promotes, but on calen
dar considerations. In characteriz-
ing the issue, there is probably no
mistake of my view as my non-
objective phrasing demonstrates.

One of the issues litigated in
Crews was whether a dependent
spouse was entitled 1o receive
alimony that would provide a level
of support in excess of the marital
lifestyle, Crews reaffirms the princi-
ple the marital standard of living is
the baseline standard for determin-
ing alimony provided an ability to
pay exists. Yet, calendar concerns
led to language that materially prej
udices dependent spouses.

During oral argument, counsel
for Mr. Crews argued if Mrs. Crews
was entitled to share in Mr. Crews’
post-agreement income and be pro-
vided with money that would per-
mit her to enjoy a lifestyle in excess
of the marital lifestyle, it was not
only unfair but would unleash a tor-
rent of litigation. The Court was
clearly concerned about the sys
temic impact of a rule of law pro-
viding for postjudgment alimony
modifications solely because a hus-
band’ s income increased, regard-
less of the correlation berween that
income level and pre-existing mari-
tal effort that helped create the
income. It was calendar, 7.e., proce-
dural concerns, that resulted in the
Court concluding, in clear and
unequivocal terms, that a2 postjudg-

ment alimony modification could
not be used to enable the depen-
dent spouse to share in the “post
divorce good fortune of the sup-
ported spouse.”* There is no prece-
dential basis for that statement, nor
was there any reference to the
statutory factors. Instead, the Court
with the reference “cf” merely
referred to Zazzo v. Zazzo” to dis-
tinguish berween alimeny and child
support. Zazzo made it clear that
children had an entitlement to
share in the “enhanced financial sta-
tus” of the supporting spouse with-
out being limited to the marital
lifestyle. I believe this Crews hold-
ing, based primarily on litigation
fears, is largely incorrect, it is incon-
sistent with precedent and the pol-
icy upon which the statute is based.
More troubling, it is unfair to depen-
dent spouses who helped create or
maintain the very income stream
which, now in part, is irrelevant for
alimony determination.

In Gugliotta v. Gugliotta,® the
court noted a paramount reason
for an alimony award was to allow
the “wife to share in the economic
rewards occasioned by her hus
band’s income level (as opposed
merely to the assets accumulated)
reached as a result of their com-
bined labors, inside and outside the
home™” Gugliotta was not only
affirmed by the Appellate Division,
but cited with approval by the
Supreme Court cases.® After
Gugliotta, the Legislature included
a presumpfion that this income
level was created by the marital
partnership. It is difficult to
harmonize Crews, Gugliotta and
the statute.

By suggesting the dependent
spouse is not entitled to share in
the husband’s “good fortune,” Crews
ignores precedent which suggest it
is the financial efforts and non-
financial efforts of the marital part-
nership that created the skill and
expertise of the supporting spouse.
In fact, NJ.S.A. 2A:34-23.1 contains
a presumption “each party made a
substantial financial and nonfinan-
cial contribution to the acquisition

of income and property while the
party was married,” which Crews
ignores.

Why would that presumption
not apply to income earned afier
the marriage, if the skill and
expertise which permitted devel-
opment of the income stream was
the product of marital effort? How
can the Supreme Court eviscerate
a statutory presumption by creat-
ing a bright-line rule contrary to
the presumption? Why, in a long-
term marriage, is the door closed
to the dependent spouse 1o enjoy
the efforts of the marital partner-
ship? Have calendar concerns tri-
umphed over precedent, the statu-
tory factors, public policy and
simple fairness?

Should attorneys now argue
Crews requires the differing dis-
parate earning capacities, created
by the marital partnership, be rec-
ognized by a disproportionate divi-
sion of assets if alimony is no longer
available? Does it not logically fol-
iow that one of the reasons women
are economically disadvantaged
after divorce is the very Crews rea-
soning they are precluded from
sharing in post-divorce income cre-
ated by marital effort? Being a
homemaker is a valuable contribu-
tion to the marital partnership, but
it dloes not create an economic abil-
ity to generate income. Thus, by
foreclosing post-judgment sharing
on the concept of good fortune, the
court may well be exacerbating the
economic trends repetitive studies
have documented and which Crews
noted with concern.

In a long-term marriage, if a pro-
fessional develops a reputation, skill
and expertise that leads to an
ever-increasing income, are post-
agreement increases which logical-
Iy flow from what was created
during the marriage the “good for-
tune” of the supporting spouse? Or
are they the logical byproduct of
the marital partnership to be con-
sidered in the overall alimony analy-
sis along with all other factors? If
the supporting spouse, subsequent
to an agreement, works longer
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1" hours or commences a NEW Career,
" there is a logical basis, predicated
1 on public policy considerations,
‘|- that the dependent spouse (as
i‘._‘.c',pposed o the children) should
not have those additional funds
" considered in the alimony analysis.
“wwouldn't it be more consistent
‘with the policy to differentiate
‘petween postjudgment increases
jf income unrelated to marital
“effort (fe. the later good fortune
argument) and increased income
hich is the product of marital
effort? Yet, if the increased income
is stimply the logical extension of
‘marital effort, to foreciose any con-
sideration of that in alimony is a
clear rejection of the principles of
| the statute, the public policy it rep-
- resents, and the pre-existing prece-
| dent best exemplified by Gugliotta,
| cited with approval by the Supreme
“Court.¥
) Crews would have been less
troublesome if it had been linked to
‘statutory factors or some public
policy considerations other than
calendar concerns. The good for-
tune reasoning will ultimately
adversely impact women. It is,
nonetheless, reasonably clear. It rep-
resents, at best, a clarification of
prior law. More accurately, it is a
major substantive modification pro-
viding a victory for supporting
Spouses.

This holding may create pre-
judgment problems in the larger
cases. Can supporting Spouses
argue that since the .dependent
spouse’s entitlement is limited to
the marital lifestyle any surplus
cash flow, above what was actually
spent is really their good fortune,
ie. the extra money This argument
is related to the savings issue
because if there is extra moncy,
how is it to be treated? Normally,
that extra money was allocated in
most marital parmerships to
investments. If it were spent on
items within a case information
statement (CIS), it was logically
part of the marital lifestyle. Can the
supporting spouse argue Crews
means that savings cannot be

considered as part of the lifestyle
or, alternatively, that if there is
extra money, that belongs to the
person who earned it? These are
questions that remain open, but if
the statutory factors are to be fair-
Iy applied, it would be unfair to
allocate cash flow created by mari-
tal efforts only to the employed
spouse. That never has been the
logic of our law. It may, unfortu-
nately, however, be an unanticipai-
ed byproduct of Crews.

One of the substantive questions
resolved by Crews changed the law.
Was the measuring date for sup-
port, separation, the agreement or
the filing date? Mr.Crews argued it
was established by the agreement,
He reasonably relied on language in
Lepis which seemingly suggested
change was to be measured “from
the support or maintenance provi-
sions involved ™™

Mrs. Crews argued it was the
marital lifestyle, reasoning, of neces-
sity, people frequently accept less
because two cannot live as cheaply
as one. Yet, there were a series of
cases which suggested support was
measured by the standard of living
at separation.® This was particularly
significant since many cases involve
long separations before a complaint
for divorce is filed. Using separation,
or the agreement as the standard
had the tendency to adversely
impact dependent spouses, particu-
larly on postjudgment motions
since that lifestyle in an agreement
(which was frequently less than the
marital standard) established a non-
modifiable ceiling,

Crews correctly resolved the
issue by making it clear it was nei-
ther separation nor the agreement;
rather, it was the “marital lifestyle.”
Yet, Crews did not address whether
it was the lifestyle as of the filing
date of the complaint or, for exam-
ple, an average of the last three
years. Logically, resclution of this
issue cannot fit within any bright
line rule. Fairness suggests if there
WETE SOMeE NON-recurring or unusi-
al event shortly before filing that
permitted the parties to enjoy an

elevated lifestyle, it would be unfair
to use that cash flow as the mea-
suring stick since it did not reflect
an ongoing ability. For example, if
there was an inheritance or a one-
time, non-recurring large capital
gain utilized over a short period of
time to enhance the pre-existing
lifestyles, unless the court could
conclude these funds would be
available in the future, it would not
make much sense or be fair to
establish the higher expenditure
level as the standard.

In contrast, however, if there is
a pattern of increasing earnings,
logic suggests support be predict-
ed on the parties’ financial abilities
as of the filing date of the com-
plaint.That is reasonably reflective
of marital effort and a reasonable
inference exists it will continue
post filing. Thus, rigid rules sug-
gesting an average of the last three
years or automatically using the fil-
ing date are inappropriate. There
must be a2 common sense evalua-
tion of the facts and how they
inter-relate to how the marital
lifestyle was maintained,

A significant issue exists whether
Crews has modified the long-stand-
ing practice in Lepis postjudgment
modification motions. Prior to
Creiws, if a dependent spouse came
to my office and said the spouse’s
income increased 100 percent from
baselines established in the agree-
ment, I would have said that would
have been sufficient to satisfy Lepis
Stage I, or perhaps even Lepis Stage
I. Now, that is no longer the result,
although it is unclear if that is a
change in law or procedure. Creiws
clearly established the measuring
stick to be whether the supported
spouse is able to enjoy a lifestyle
reasonably comparable to the mari-
tal lifestyle.* The Court was equally
clear that part of the movant’s
burden in a postjudicial application
was to focus on the movant’s own
circumstances. These included
“efforts by the movant to support
himself or herself™®

According to the Court, the “bet-
ter practice” was to keep the focus
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of the first prong of the changed cir-
cumstance analysis on the movant’s
condition.% Thus, changes in cir-
cumstances on the first prong must
relate to the movant, not the sup-
ported spouse. Therefore, a change
in the supported spouse’s income,
regardless of how substantial, even
when the dependent spouse is not
enjoying the marital lifestyle, might
not satisfy Lepis Stage 1. Yet, the
Court also observed on page 33 that
it was the goal to enter an order that
allowed the dependent spouse to
maintain the lifestyle reasonably
comparable to the marital lifestyie,
but apparently before reaching that
goal, the movant has the obligation
to address his or her own financial
circumstances. The goal therefore
might welt be iliusory or be deemed
conditional.

Traditionally, a spousal support
order that was no longer fair and
equitable because of changes in cir-
cumstances could not be enforced.”
Since alimony operated in the future,
once there was a change in circum-
stances it was always assumed the
change was at least relevant in the
fairness analysis. If a court deter
mined the agreement was no longer
fair, or a question of fairness existed
because of the change, then either
Lepis Stage 1 or Lepis Stage H was
satisfied. Now, it is conceivable there
could be changes in circumstances,
(ie. higher income), which might
result in support which is neither fair
nor equitable, but which couid not
be modified because- the movant
failed to demonstrate changes in
their circumstances, This is signifi-
cant and unfair.

In the future, the first defense 1o
any Lepis application will be the con-
tention the movant never met the
burden assigned to address his or her
own circumstances, or as one might
sarcastically suggest — wly be
concerned with fairness, since pro-
cedure is more important? It is
inevitable a custodial parent who
was not working when the agree-
ment was entered, and is still not
working because of custodial
responsibilities, will have a post

judgment  application  denied
because, as the movant, no attempt
was made to enhance his or her earn-
ing capacity. Yet what if the statutory
factors, viewed curmulatively, suggest
the dependent spouse shouldn't
have been required to enhance their
capacity because of child-related
responsibitities? Should that motion
be denied? Instead of analyzing and
focusing on fairness, will we now
apply an artificial bright-line require-
ment that will permit advocacy 1o
dominate fairness? This is not what
Lepis intended. It is inevitable some
courts will conclude that in the
absence of doing something (o
enhance their earning capacity a sup-
ported spouse failed to satisfy Lepis
Stage 1. Is this barrier to post-judg-
ment modification motions consis-
tent with the policy underpinning
the alimony statute? Is it consistent
with the statutory factors? Is it con-
sistent with the prevailing practice
under Lepis? Is it fair? There is 2 con-
sistent strain in Crews that the
answer to those questions is less
important than establishing a proce-
dure to reduce or simplify postjudg-
ment motions because of calendar
concerns.

In properly preparing a
Crews/Lepis modification motion,
counsel must intensively review
with the movant how their circum-
stances are different. Some possible
changes might include a loss of
child support because of emancipa-
tion, attendance at college, imposi-
tion of a responsibility to con-
tribute to college, increased expens-
es or lower income (earned or
unearned). In larger cases, if interest
rate assumptions utilized 1o gener-
ate an imputation and interest rates
dropped, that is a factor impacting
the movant’s condition to satisfy
the first prong. Certainly, a change
in one’s health, particularly if it
affected earning capacity or
expenses, would be relevant. Tradi-
tionally, infiation alone might have
been considered as a ground to sat-
isfy Lepis Stage 1. Yet, there is lan-
guage in Crews that strongly
suggests inflation alone is not suffi-

clent. After discussing how tradi-
tionally inflation affected a support-
ed spouse’s ability to maintain the
marital lifestyle, the Court still
required “a particularized showing
of the movant's circumstance,”®
The Court was not persuaded a prer
se rule should be established, thus
inflation alone is probably now
insufficient.” A supporting spouse’s
income may increase with inflation
(along with the expenses for the
supported spouse) but that reality
is unaddressed in Crewws.

In defending such an application,
the supporting spouse will argue
the burden is to demonstrate the
efforts made relate to earning capac-
ity, a statutory factor. In the absence
of there being clear and definitive
effort to improve or enhance earn-
ing capacity, or as Crews says
“efforts by the movant o support
himself or herself” such failure is
fatal. The supporting spouse will
argue thar as children become older
and the parental responsibilities are
diminished (a statutory factor) the
obligation of the movement to do
what the Supreme Court suggested
a supported spouse should do is
heightened, i.e. enhance their earn-
ing capacity.

Further support for this approach
is found at page 33 of the opinion,
where the Court suggests that once
the supporting spouse demonstrates
his or her “financial condition sub-
stantially improves,” and that spouse
is still unable to achieve the marital
lifestyle, then a préime facie change
in circumstances has been demon-
strated. By referring to the support-
ing spouse's “later financial condi-
don substantially improving,” a
supported spouse can argue that it
defines the movant’s responsibility.
Thas, failure to affirmatively move to
improve one’s earning capacity, in
efiect, determines the outcome of a
postjudgment motion. W
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