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By Mark H. Sobel

“We dined at Le Cirgue.”

“Yezh, we went there once when 1y
company paid the bill.”

Fdk

“I never had a budget.”

“She just continued to buy things on
credit, if that’s her version of not having a
budget.”

As matrimonial practitioners we have
all heard some or all of thesé statements.
They all have some semblance of truth
and oftentimes are merely opposing
percepiions of the same events from two
very different perspectives.

While these statements often were
relegated to initial certifications regarding
pendente lite support with little pervasive
affect on the final outcome at trial, such
“marital lifestyle” statements become
critical components of matrimonial litiga-
tion with the advent of Crews v. Crews,
164 .1 11 (2000).

In its recent decisions the Supreme
Court has, either intentionally or nainten-
ticnatly, Jimited certain areas of imagina-
tive lawyering. However, it also has
provided new avenues for creative and
effective advocacy — ang lifestyle anal-
ysis is the most recent.

The £bb and fiow of scemingly critical
issues in divorce litigation over recent
years has um the gamut. For example;

+ The proper Jua'mn date for assets

depending on’ active or passive

nature, Bednar'v. Bedrar, 193 N.I.

Super, 330

= The inclusion or exclusion of

certain assets subject to equitable

"distribution based on date of acquisi-

ton, ie., stock options, vested and

The components of marital hfestyle

~ Courts have left room for creative_ -
- lawyering in these uncharted waters

anvested retirement or pension bene-

fits. Pascale v, Pascale, 140 N.J. 583,

= The ability to obtain some form of

alimony other than the afl  or
nothing permanest versus 1o alimony
standard. Cox v, Corx, 335 N.I. Super.

465. .

» The valuation of closely held busi-

nesses, replacing fair market valoe

with fair value. Brown v, Brownm,

335 N.J. Super, 465.

Now, in an effort to progmosticate
future familial needs based on the past
and existing lifestyle of the family, a
lifestyle analysis commensurate with the
marital standard of living as set forth in
Crews has become a critical component of
each matrimonial action.

Marital lifestyle

Let’s start with the simple — or not-
so-simple - question. What is marital
lifestyle? In its most basic fosm, it is how
the parties lived. But hat is not a static
concept, Parties live differently as their
maniage evolves. Hopefully it is fn an
ever-expanding capacity to provide for
themselves and their children as income
increases. Unfortunately, in cirent eco-
nomic circumstances that is not neces-
sarily so.

One thing is absolutely clear — marital
lifestyle is not a singular concept but a
multifaceted one that, in reality, is a con-
iinuum of events over the course of a mar-
riage. Legitimate questions that may be
saised are: How did the parties live duting
the last year of mastiage, an average of the
last 5 years of marriage, or an evolution of
the entire mastiage?
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Is there mm analysis of the fact that the

party had cestain visions as to what they

wanted to do in the future, ie., early °

retirernent, a shift in jobs, or a commit-
ment o future chartitable work?

Is there an analysis of the fact that a
couple with youag childzen eavisioned a

one-parent work force for a limited period”

of time and thereafter a two-parent work
force?

Is there an accumulation of debt, sim-
ilar to Hughes v. Hughes, 311 M.T. Super.

" 33,and Lynn v. Lynn, 165 NLY. Super, 328,
with the belief that as income increases in
the fizture, that debt can be elimivated?

Marital lifestyle is most likely ail or
any of these, While we are now instructed
that marital lifestyle forms an element of
a matrimonial case and, in fact, a croctal
determinative for purposes of alimony
and support, the factual parameters for its
calculation are aot specifically articulated
in existing case law.

Thus, this is a fertile ground for effec-
tive and imaginative lawyering. This
vacharted landscape will only be mapped
out by specific cases articulating specific
positions regarding specific factual predi-
cates.

However, some of these already exist
in isolated instances and should certainly
form a portion of the arsenal of effective
advocacy, Two significant cases bearing
on Bfestyle amalysis are Bookstaber v.
Bookstaber, FM-997-94, and Miller v,
Miller, 160 NLY. 408,

In Bookstaber, an unreported trial
court opinion, Judge Herbert Glickman
«carefully articulates that an intact family’s
determination to provide significant
amounts for saviegs and/or gifiing can, in
and of itself, establisk a requirement for
post-divorce support, which ncorperates
the continuity of such actions. The case
dealt with a couple who, according to

religious beliefs, cunmhuted a tithe of
10 pescent of their earnings.on an annual
basis. In addition, significant savings
were accumlated by the parties based on
incoire and expenses during the marita]

years.
Investments

The court determined that in calcu-
lating the appropriate amount of afimony,
both charitable giving and substantizl sav-
ings were parts of the marital lifestyle and
appropriately should be incorporated into
any support award,

On ihe other end of the spectrum, in
Miller it was argued that calculation of
appropriate support could not be predi-
cated on the actual post-judgment income
of the he rince the huosband had
chosen te pizcs ruge portions of his port-
folio into Jong-term growth investments

. that provided little current yield.

‘While that may or may not have been
the actual lifestyle defermination during
the marrjage — counsel should investi-
gate the consensual investment strategies
incorporated by the parties during dis-
covery — it was determined by the
Supreme Court that a “fair” rate of retum
on all investments would be imputed in
order to calculate the armount available for
support payment,

Witk Crews providing a green light for
a fult-blown examtination and investiga-
tion of marital fifestyle, those same
forensic accountants who discussed
minority discounts, key man discounts
and fair market value of businesses now
{with perhaps time on their hands as a
resilt of Brown) can focus attention: on a
comprehensive financial analysis of the
parties” marital lifestyle duzing the
marriage.

The langnage in Crews broadening this
area provides the opportunity, but not the
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necessary requirements, for probative evi-
dence on the subject. As a result, here are
suggested areas of inguiry that should be
part of each lawyer’s analysis.

Review all the budgetary jtems on the
Case Information Statement {CIS),
including both monetary components and
subject areas. For example, since the CIS
contzing a savings component, a clear
argument can be made that savings is a
justifiable component of a marital

. lifestyle, Simifarly, there are. other CIS

categories to examine that may be argued
are prima facie valid lifestyle elements,
Obtain assistance from a forensic accoun-
tant to evaluate the income and expenses
of the family, the tracing of payments
throughout the mardage. In addition, the
expert should provide an accurate cash-
How analysis. This can deviate tremen-
dously from the reporied tax position of
the parties. It is imperative that the court
be provided the information as to what
funds are actually available to be spent
and what funds have been spent, rather
than what has been the taxable income of
the family.

Don’t stop there. There are numerous
other experts whe should be consulted in
this area. An economist can project into
the future such specific cosis as collepe
and retitement, as well as other needs of
the litigants such as specific educational
business-related costs like attending art
school-or technical training. In addition,
there are myriad other experts who can
speak fo the issue of lifestyle, the parties®
projected lifestyle and the benefits
derived. Psychologists and psychiatrists
can impart information regarding the ben-
efits or detriments in having a parent at
home after school or, more frequently, not
at all with children of certain ages.

‘While atiorneys often think of voca-
tional experts, they often overlook expert
testimony on the value of leisure time.
Included within such analysis should be
the anticipation for more leisure time and
its effect on income and how, during the
marriags, more or less leisure time has
actually existed. Such time has an eco-
nomic effect in the same way a determi-
nation regarding the invesiment sefzction
in Miller had an economic effect on the
amounts avajlable for payment of support.
This short list is meant to promote thought
outside the box.

Although expert testimony is impor-
tani, fact testimony should not be aver-
looked. Expand the factnal discovery to
others with knowledge about the muaritat
lifestyle who can corroborate o contra-
dict allegations, Relatives who can speak
about the spending and lending patterns of
the individuals should be examined.
Friends who may have traveled with the
idividuals also should be considered.

Certainly, any individuals.who have
had an important contact with the marital
unit regarding financing --- whether
through mortgage and refinance applica-
tions, purchases of businesses or real
estate — should be contacted, Oftentimes
the utilization of actual funds for those

Crntinned o naca AQ




Cite this page 12 NJL 93

endeavors de not coincide with the fax
returns submitted or financial statements
provided. These are useful tools to accn-
rately determine the actual lifestyle of the
parties during the marriage and prior to
its dissolution.

Lifestyle before ‘end’

An analysis of marital lifestyls would
be incomplete if the examination did not
inclode the lifestyle befors the “real” end
of the marriage. Such a date often has
nothing to do with the filing date of the
complaint for divorce. An examination of
any alteration in the lifestyle of the par-
ties before and after the relationship was
faitering or terminated in the parties’
minds should be part of the examination.

After Crews, the Appellate Division
has had the opportunity to examine mar-
ital lifestyle in the context of post-judg-
ment applications where the income has
increased significantly and a request for
increased child support (increases in
alimony not being appropriate under snch
circumstances) was addressed to the
coart.

In lsaacson v. fsaacson, 348 NI, Super.
560 and Lore v. Colliano, 354 NJ. Super.
212, Appellate Jodge Phillp Carchman
authored two opinions which intelligently
and insightfuily addressed the often con-
flicting tensions betweern increased incorne,
lifestyle and proper parenting.

In both Isazeson and Loro there were
substantial post-judgment increases in the
payor spouses’ income resulting in a
“change of circumstances™ that allowed
an increase in child support, as the chil-
dren are entifled to benefit from such
increased good fortune, even subsequent
to a divorce. The questions involved
amount and determination of the appro-
priate lifestyle.

The clear implitation of those deci-
sions is fhat even though significantly
increased amounts could be paid, they
should not ke if to provide luxuries or
extravagances that do mnof conform to
what most would fashion a reasonable
lifestyle commensurate with the chil-
dren’s ages. As the Lsaacson court said;
“...(Thhe dominats guideline for consid-
cration is the Teasonable needs of the chil-
dren, which must be addressed in the
context of the standard of living of the
parties.” In analyzing that requireraent,
the court continued:

“Determining a child’s needs in these
unusual financial circumstances presents
uaique problems. First, a balance must be
struck between reasonable needs, which
reflect lifestyle opportunities, while at the
same [ime precluding an inappropriate
windfall to the child or even in scme
cases infringing on the legitimate right of
sither parent to determine the appropriate
lifestyle of child.”

This Iatter consideration involves a
careful balancing of interests reflecting
that a child's entitlement to share in a
parent’s good fortune does not deprive
either parent of the right to participate in
the development of an appropriate value
system for a child. This is a critical
tension that may develop between
competing parents.

‘The court then stated: “Needs is a rei-
ative factor in an appropriate upbringing
of a child and a reflection of the lifestyle
of the parents.” Perhaps in its most per-
vasive comment, the court concluded:
“Practitioners dealing, with situations
such as this sometimes refer to ihe
‘Three-Pony Rule”. That is, ne child, no
maiter how wealthy the parents, needs to
be provided more than three ponies.”

Imparting values

Thus, with a lifestyle analysis comes
the commensurate requirement that nei-
ther parent be permitted or required o
abdicate their parental responsibilities
regarding the values to be imparted (o
their children, Simply because an
expense can be afforded does not mean
one should be provided, Conversely,
where thete is a child with unique oppor-
‘funities and unique abilities, the ability to
pay for those must be a component of the
lifestyle of those parties going forward.
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In Lero the court was required to deal
with what the parties termed “non-essen-
tial” items for the child and whether they
were appropriate for the child’s lifestyle.
The court said, “...We conclude that the
judge was obligated to consider plaintiff’s
request for additional non-essential items.
In considering these matiers, the judge must

‘determipe if the primary recipient of the

benefit is plaintff or the child and whether
the benefit to the plaintiff is ‘primary’ or
‘incidental’. ... A different result may
ensue with regard to other demands where
the primary heneficiary appears to be plain-
tiff rather than the child.” -

It is interesting to note in this case the

- judge determined that non-essential items,

such as Philadelphia Ilyer tickets and a
cell phone, were appropriate for the child,
as the primary beneficiaty was the child
with only incidental benefit to the sup-
ported spouse,

Thus, iz & lifsstyle apalysis it is now
important to emphasize, especially if rep-
resenting the dependent spouse, the
lifestyle of the children and their ever-
increasing needs projected forward and
anticipated lifesiyle developments that
can serve a8 a springboard for future post-
judgment ~ applications, even if mnot
awarded at trial.

Economics

Lifestyle analysis also should take into -

consideration the. sronomic foundation
for the Child Support Guidelines. While
the-case may or may not be a child support
guidelines case, the underpinnings of
those guidelines provide the percentages
of income normally allocated for Sred
and variable expenses.

The economic underpinning of that
guideline analysis illustrates the shifting
nature of those percentages, especially as
disposabie income increases. As a result,
it would be prudent {0 examine on & per-
centage basis the family’'s historical
expenditure of funds in these general cat-
egories as a percentage of is disposable
income andfor cash flow.

The presentation of proofs at trial
could then inclade under 2 lifestyle anal-
ysis an examination of the historic per-
centages of disposable income that were
atitized for the children as opposed to the
parents. 1t may be a situation in which the
parents have subjugated their personal
needs for those of the children, whether
the needs were what one would consider
obvious and important, i.e., medical needs
or, perhaps less important but meaningful
in that particular context, athletic lessons
or sleep-away camp.

Regardless of the determination, if

_there has been a precedent to use a

substantial percentage of disposabie
income for the children’s betterment, that
shoudd be preseated as part of the marital
lifestyle analysis.

Lifestyle in the context of divoree Liti-
gation in New Jersey is very similar to
pomography in the coatext of First
Amendment litigation. Everyone seems o

_believe they know what it is but no one

can articulate it. As a result, it is impera-
tive to provide factnal testimony on
lifestyls, expert testimony og lifestyle and
specific documented proofs exhibiting the
actual Bfestyle of the parties throughout
their marriage. -

Moving target

Marital Jifestyle is a moving tasget and
that should be emphasized to the court.
‘While numerous snapshots of lifestyls can
be examnined, it is the larger picture incor-
porating all those snapshots that appropri-
ately defines the parties’ marital lifestyle.
That picture must be painted by the
attorney in order to portray what is neces-
sary and appropriate for support purposes
s0 as to achieve payments that continue
the marital lifestyle absent clear proofs of
an inability of total income for such pay-
ments. In that case, it should be clearly
emphasized that both parties must have a
diminution in their Lifestyle rather than
just, as often oceurs, the payee spouse.

Tt is difficult to accept that the same
income tha supported the marital lifestyle
of an intact marital parmership, once sev-
ered, can still support the exact same
lifestyle for both parties in separate habi-
tations. Conceptually, if the lifestyle of
the parties utilized all of their available
resources (even if they dida’t spend them
but saved a significant portion} it is diffi-
cult to conceive that the exact same
lifestyle can be achisved in two separate
epvironments.

Only throngh a comprehensive and
forward-reaching analysis of lifestyle can
a fair adjudication of the parties” eco-
nomic needs be both envisioned and
effected.

Such a result can only be achieved if,
as the Supreme Court now has provided,
an in-depth analysis of marital lifestyle is
presented to the trial court. This is not a
simple task; it requires an examination of
many forms of income and expenses, as
well as myriad voluntary financial and
non-financial determinations, All of those
should be examined in order to present to
the court what the parties envisioned and
endeavored to achieve by virtue of their
marita! partnership, 1t is an activity that
both requires and rewards imaginative
advocacy.
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