Are You Complying with the Americans With

Disabilities Act?

Has one of your sellers ever said to you that his vision is

50 bad that he could not read the listing agreement? Maybe
one of your buyers has said that she is hard of hearing and
could not understand what you were saying about the offer
that you were about to submit to the seller, What obligation
do you have if a person in a wheelchair is unable to get into
your office because there is a small step at the front door?
Does the number of people working in your office affect
how you must deal with these issues?

The United States Department of Justice recently revised its
regulations implementing the Americans With Disabilities
Act ("ADA”) dealing with such issues®. The new regulations
took effect on March 15, 2011, except with regard to the
new standards for access to buildings that will take effect
March 15, 2012, All real estate brokers and salespersons
therefore must know what their obligations are when
dealing with somebody who has a covered disability.

BACKGROUND OF THE ADA

Title III of the ADA prohibits discrimination against any
person with a disability by businesses that provide goods

or services to the public, which are called places of “public
accommodation” in the ADA2, Such places of public
accornmodation include a “sales or rental establishment,”
which encompasses a real estate brokerage office, A person

is considered to have a “disability” under the ADA if he or
she has any physical or mental impairiment that substantially
limits one or more of the person’s major life activities or has
a record of or can be regarded as having such an impairment3.
Although this is a very broad definition, the most common
issues in places of public accommeodations are a person’s
vision or hearing, or a person being in a wheelchair.

Under the ADA, a real estate brokerage office is required to
take “steps that may be necessary to ensure that no individual
with a disability is excluded, denied services, segregated or
otherwise treated differently than other individuals because of
the absence of auxiliary aids and services,” The only exception
would be if the brokerage office can demonstrate that “taking
those steps would fundamentally alter the nature of the goods,
services, facilities, privileges, advantages, or accommodations
being offered or would result in an undue burden, i.e.,
significant difficulty or expense.” The ADA applies to places
of public accommodation regardless of the number of employees
or salespersons in the office,
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Real estate licensees are required to provide people who are
blind or have low vision with all relevant documents in a
format that the person can use, such as on a computer disk
or audio cassette, As explained by the Department of Justice,
“lilt may be effective to e-mail an electronic version of the
documents so the client can use his or her screen-reading
technology to read them before making a decision or signing a
contract, In this situation, since complex financial information
is invelved, simply reading the documents to the client will
maost likely not be effective. Usually a customer will tell you
which format he or she needs. If not, it is appropriate to ask,”
The bottom line is that the auxiliary aids and services that the
broker provides must ensure effective communications with
the person who has the disability.

Similarly, if a person is deaf or has some other hearing
impairment, a real estate licensee likely will have to arrange
for someone to provide sign language or for an oral
interpreter because of the complexity of the issues involved

~ in areal estate contract: The new regulations specifically -

permit the use of new technology, which could include
video remote interpreting (often called “VRI"), which isa
service that atlows for videa conferencing of an interpreter
who is at another location. Exchanging written notes with
a person who has a hearing impairment may be sufficient
if the communications are less complex than reviewing a
sales contract or lease.

ADA OFFICE ACCESSIBILITY REQUIREMENTS

The new ADA regulations revise the 1991 standards covering
architectural barriers in existing buildings. If a building
complies with the 1991 standards, then no modification
will be required unless there are renovations fo the building
that alter any of the elements.

However, if the building has architectural barriers that

do not comply with the 1991 standards, then the broker
will have the choice of complying with the 1991 or 2010
standards if the renovation is done before March 15, 2012.
After March 15, the building will have to be brought up

to the 2010 standards if they are “readily achievable.”
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Some examples of architectural barriers that must be
removed or remediated are replacing an entrance that
has a step or steps with a ramp or providing an alternate
accessible entrance, widening doorways to accommodate
wheelchairs, installing accessible door hardware, creating
access from parking areas, making bathrooms accessible,
and widening aisles throughout the office so that persons
in wheelchairs can move around the office.

The regulations specifically provide that “grandfather
provisions” that often are found in local building codes

do not exerpt businesses from their obligations under

the ADA. It therefore is recommended that brokers consult
with an architect or some other professional far in advance
of March 15, 2012 to ensure that their offices comply with
these standards.

ADA COMPLIANCE FOR COURSE WORK

Any private entity that offers examinations or courses for
real estate licenses must comply with the ADA not only
in providing the courses but also with regard to access

to and within the school. This would include providing
auxiliary aids and services where applicable, such as for
blind, deaf or speech impaired persons. However, the ADA
specifies that the school is not required to provide students
“with personal devices, such as wheelchairs; individually
prescribed devices, such as prescription eveglasses, or
hearing aids; or services of a personal nature including
assistance in eating, toileting, or dressing.””

CONCLUSION

Any time that you, as a real estate licensee, become aware

" that a person has a covered disability that would éffect that
person's ability to understand documents or what is being
discussed, it is important for you to ask the person what can
be done to allow the person to more fully participate, Often,
the person will be able to take care of the issue him or herself,
even though you cannot require the person to do so.

You have an obligation to comply with the ADA to ensure
that person’s participation unless compliance would create
an undue burden for you. As a result, you have to provide
necessary auxiliary services and aids, as well as have accessible
offices, so that persons with covered disabilities can fully
participate in and understand all necessary aspects of a real
estate transaction that you are handling. B
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1. The Department of Justice has put out a booklet entitled *ADA Update: A Primer
For Smalt Business™ surmarizing the new regutations, which can be found at
httprfinwnsads gavreZe 201 Wemalliusing safsousBin sprime r20 1Lk

2.42U8.C. § 1218), et seq. There are five sections in the ADA: (1) Title I prohibits dis-
crimination by employers whe have 15 or more employees; (2) Title M prohibits dis-
crimination by state and local governments and tvansportation authorities; (3) Title

I prohibits diserimination in places of public accommodation; (4) Title IV covers

telecommunications; and (5} Title V includes miscellaneous provisions, A real estate
broker whao has 15 or more employees, including salespersons, should consult an
attorney about Title I since employment law under the ADA is beyond the scope of
this article.

3.41) The phrase physical or mental impairment means —

(i} Any physiclogical disorder or condition, cosmetic disfigurement, or anatomical
Yoss affecting one or mote of the foliowing body systems: neurological; musculosieletal;
special sense organs; respiratory (incfuding speech organs); cardiovascular;
reproductive; digestive; genitourinary, hemic and lymphatic; skin; and endacring;

{ii) Any mental or psychological disorder such as mental retardation, organic brain
syndrome, emotional or mental illness, and specific leaming disabilitizs;

{iii} The phrase physical or mental impairment includes, but is not limited to, such
¢contagious and noncontagious diseases and conditions as orthopedic, visual,
speech, and hearing impairments, cerebral palsy, epilepsy, muscular dystrophy,
multiple selerasis, cancer, heart disease, diabetes, mental retardation, emotional
illness, specific learning disabilities, HIV disease (whather symptomatic or
asymptomatic), tuberculesis, drug addiction, and alcohelism;

{iv) The phrase physical or mental impairment does net include homosexuality or
bisexuality,

(2) The phrase nujor life activities means functions such as caring for one's salf,

performing manual tasks, walking, seelng, hearing, spaaking, hreathing, leaming,
and warking.

(3) The phrase has 2 record of such an impairment means has a history of, or has
been misclassified 23 having, a mental or physicat impairment that substantialty
limits one or more major lif2 activities.

{4) The phrase is regarded as having an impalrment means-—

(i) Has a physical or mental impairment that dozs not substantizlly Jimit major §ife
activities but that Is treated by a public entity as constituting such a limitation;
(if) Has a physicat or mental impairment that substantially limits major life activities

only as a result of the attitudes of others toward such impairment; or
{iii) Has nione of the impairments dzfined in paragraph (1) of this definiiion but is
treated by a public entity as having such an impairment.

(5) The tezm disability does not include—

() Transvestism, transsexualism, pedophilia, exhibitionism, voyeurism, gender
identity disorders not resulting from physical impairments, or other sexual
behavior disorders;

(i) Compulsive gambling, kleptomania, or pyromania; or
{iii) Psychoactive substance use disorders resulting from current illegal vse of drugs.
4.36 C.FR. § 36.303(a). Examples of auxiliary aids and services include the following:

{1} Qualified interprelers; notetakers; real-time computer-aided transeription
services; written materials; exchange of written notes; telephone handset amplifiers;
on-site or through vidzo remote interpreting (VRI) services; assistive Jistening
devices; assistive listening systems; telzphones compatible with hearing aids: elosed
caption decoders; epen 2nd closed captioning, including rezl-time captioning:
voice, text, and video-based telecommunications products and systems, including
text telephones {TTYs), videophones, and captioned telephones, or equally effective
telecommunications devicas; videotext displays; accesstble electronic and information
technology; or other effective mathods of making aurally delivered information
available to individuals who are deaf or hard of hearing;

(2) Qualified readars; taped texts; audio recordings; Brailled materials and displays;
screen reader spftwarey iagnification software; optical readers; secondary auditary
programs {SAP); large print materials; or other effzctive methods of making visvally
delivered materials available to individuals who are blind or have low vision;

{3} Acquisition or modification of equipment or devices; and
{4) Other similar services and actions.
36 C.ER. § 36.303(h).

5,36 C.FR. § 36.300(a). A business's overalt resources (rather than a comparison to
the fees paid by the customer meaning the interpreter) determine what constitutes
an undue burden. If a specific communications method would be an undue burden,
2 businass must provide an effective alternative if there is ona.™

6. The United States Department Justice, “ADA Update: A Primer For Smail Business,” at
p. 6. The United States Department of Justice, “ADA Update: A Primer For Small Busi-
ness,”akp. 7.

7.36 C.RR. §36.306.
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