What Duty Do You Have
to Inspect Seasonal Rentals?

You are looking forward to what you hope will be a busy
season for seasonal rentals. However, do you know what
duty you have to inspect the premises for obvious and not
so obvious defects that could cause whoever is renting the
premises to suffer an injury? Could you be liable if there are
construction defects, such as missing handrails or steps that
are higher than the construction code permits? What level
of inspection does the Real Estate Commission require? Is
the duty to inspect a seasonal rental any different than the
duty to inspect an open house?

By Barry S. Goodman, Fsq.

A recent decision, Reyes v. Kgner, deals with these questions.
Whether you represent landlords, tenants, or both, it is
critical that you understand what duty you have ko inspect

a seasonal rental for possible defects.

THE REAL ESTATE COMMISSION’S REQUIREMENTS
The N.J. Real Estate Commission’s regulations require that
every real estate “licensee shall make reasonable effort to
ascertain all material information concerning the physical
condition of every property for which he or she accepts

an agency or which he or she is retained to market as a

. transaction broker.” Such a “reasonable effort” must

at least include inquiries to the seller or the seller’s
agent about any “physical conditions that may
affect the property,” as well as a “visual
inspection of the property to determine if
there are any readily observable physical
conditions affecting the property.™
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The Commission defines “material information” as including
where “a reasonable person would attach importance to its
existence or non-existence in deciding whether or how fo
proceed in the transaction, or if the licensee knows or

has reason to know that the recipient of the information
vegards, or is likely to regard it as important in deciding
whether or how to proceed, although a reasonable person
‘would not so regard it.” Of course, real estate licensees
must reveal such material information not only to their
own client but, “when appropriate to any other parties to
a2 fra:jséption,”f inclgding t_o a tenant of a seasonal rental.

mm' 0l NSPECTAND WARN' ;

o piatfﬂrm run in the 5ame d11‘ECt10n and essentlally ai'e the
. same color, whxch is srrmiar to the wood colormg m the

the rental, which was owned E}y Harry and Hoily Egner_ :
and provided a one-page form lease that Coiombla and the
Egners signed. The rent was $4, 050 and the Egner pal
Prudential a commission of 12 percent of that amount .

The rental premises has an elevated rear deck that is :
adjacent to the master bedroom, is approxrmateiy four—feet_-
wide and leads to a six-step stairway that connects it to the - :
ground below, The deck can be accessed through sliding =
glass doors from the master bedroom, which 6'per{s toa.

small wooden platform on the top of the deck The platform




noted that the fact that the snju) d
construction code vaolat;ons was. not. f:he determma iV

but could be used as evidence at tnal 9.

With regard to Prudential, the Appeilate Dmszon re;ected
Reyes' argument that the Hopkins dec;szon concernmg the_ -
duty of real estate licensees to inspect and warn in an open : B
house situation should be extended to th1s case. The Court
noted that, in Hopkins, the N.J. Supreme Court spec1ﬁca§1y
indicated that “the broker is not a guarantor of the safe
condition of the premises” and that “the broker’s duty .
‘dees not replicate the move comprehensive_duty owed by -
homeowners, especially since they do nét_ have the safn‘e
intinate knowledge of the structurai flaws or physical

defects in the premises as the hom'eowners.” 10 '

In additien, the Appellate Division mchcated that Prudenhal : 5 _ '

only undertook a “limited scope” of responsmthty by - o
y .agreemg to advertise the property, collect rent and make
emergency repairs, Moreover, the “walk- through” of the _
_ house that the Prudential agent did months earlier when E e
" she represented the Egners in the purchase of the preperty S o
sah_sf_led the Commission’s duty to inspect the premises at
the time of sale."! S
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T he Appe!late Division also rEJected Reyes contentw




R agreements for seasonal rentals that the owner will defend
“and indempify you ifa lawsmt is brought by any erso' fo

- are aware and to advise potential tenants about any such

information concerning the physical condition of every
seasonal rental property and to disclose any potentially
dangerous conditions that they discover. It also is
recommended that vou include in Hsting agreements,
and in a written disclosure to renters, that you are not
inspecting or warranting the condition of the property and
that the renter shouid do a walk-through of the property
before signing the lease and, certainly, before taking
occupancy. Fihally, you should include in all listing

injuries that arise from the condition of the property

Even if there is no duty to inspect and wari, if st11l makes
sense for you, as a real estate professional, to also recommend
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to the owner that the owner correct any defects of wh:ch you .

problems. Such common sense steps will help to ensu, t at
you will have minimized any poss:ln ity of hab1hty for mjurles
ina short term rentaE E
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