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Contractual Allocation of Environmental Risks

In today's business and regulatory landscape, environmental risks can significantly impact transactions, business
operations and viability, and operational and transactional liabilities, leading to substantial financial burdens and
legal disputes. Greenbaum’s environmental team proactively seeks to assist clients in managing and mitigating
these exposures through strategic contractual allocation of environmental risks in a wide array of business
scenarios. We understand that environmental liabilities can be complex and long-lasting, often surviving changes
in ownership of properties and businesses or corporate mergers. Our approach focuses on incorporating robust
and enforceable contractual provisions that clearly define responsibilities, indemnities, and risk-sharing
mechanisms among parties.

In concert with the drafting of transactional documents and development plans, we work collaboratively with
clients and other professionals to conduct thorough environmental due diligence to identify existing or potential
environmental conditions, assess regulatory compliance status, and quantify potential cleanup costs or penalties.
This crucial information forms the basis for effective risk allocation. We have deep expertise in incorporating
sophisticated contractual protection techniques into the drafting and negotiation of environmental clauses in a
broad range of agreements, including those related to purchase and sale transactions, leases, mergers &
acquisitions, settlements, loan documents, service and consulting agreements, institutional controls such as deed
notices and use restrictions, and insurance policies. We structure indemnification agreements that protect our
clients from environmental claims, carefully defining the scope of indemnified losses, triggering events, and
procedures for seeking indemnification. We also draft and negotiate environmental release agreements to
formally discharge parties from specific environmental liabilities. For properties undergoing remediation, we
advise on the use of environmental covenants and institutional controls, and how these regulatory tools intersect

with contractual obligations to manage long-term environmental risk and land use restrictions.

Our attorneys stay abreast of the latest case law interpreting environmental clauses in agreements and other
transactional documents, making practical use of this knowledge to develop targeted transactional solutions to
manage environmental liability under the federal Superfund law (CERCLA), New Jersey’s Spill Compensation and
Control Act (Spill Act), Industrial Site Recovery Act (ISRA), and other transaction-triggered laws, and other laws
and regulations. We also assist in preparing environmental disclosures to governmental entities.
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e Represented a manufacturing client in the sale of an industrial property involving ISRA-triggered

environmental liabilities, negotiating an agreement shifting remediation obligations to the buyer, requiring
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environmental insurance, post-closing access rights, recorded institutional controls, and collateral securing
ongoing obligations.

e Represented sellers in structuring a $98 million option-based sale of a multi-property industrial portfolio,
addressing extensive title and environmental issues, allocation of remediation obligations, negotiation of
environmental insurance, and recording of post-closing obligations binding future owners and lenders.

e Represented the seller of a former trucking terminal sold for redevelopment into a self-storage facility,
allocating liability for underground storage tank removal, securing environmental insurance, coordinating
redevelopment approvals, and mitigating legacy environmental risk.

e Represented Federal Business Centers, Inc. in multiple complex acquisitions, dispositions, and financing
transactions involving large-scale industrial and commercial properties throughout New Jersey, with aggregate
transaction values exceeding $140 million. The firm’s counsel has included a $49.75 million acquisition of a 12-
building commercial complex structured as replacement property in a Section 1031 exchange; sales of
contaminated and vacant industrial land involving ongoing remediation, post-closing access, and strict
exchange timing requirements; and fixed-rate and construction financing transactions for major industrial
facilities negotiated during volatile credit-market conditions. Additional work involved environmental risk
allocation, lease terminations, tenant estoppels and SNDAs, demolition planning for redevelopment, resolution
of pad-site and cell-tower lease issues, and coordination of lender, environmental, and insurance stakeholders.

e Representing two multinational manufacturers in connection with federal Superfund sites in western New
Jersey, advising on remediation strategy, redevelopment planning, negotiations with U.S. DOJ and U.S. EPA,
cost-recovery litigation, institutional controls, and emerging contaminants.

Insights & More

Publications

Contractual Allocation of Environmental Risk in Transactions: Recent Case Law Developments Under CERCLA
and Selected Contract Excerpts
2013 (updated since 1987)
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