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Spousal Fiduciary Responsibilities 
by Frank Louis 

T
he concept that spouses 
have a generalized fiduciary 
responsibility to each other, 
while arguably implicit in 

our law, is one that over time should 
be part of our day-to-day practice. 

The concept, in and of itself, may 
not be unique, but its formulation 
into broadly based legal and 
jurisprudential theory with wide­
ranging applicability is new. This 
article is not intended to be the 
final word on the issue; rather, it is 
the first word of what may ulti­
mately be a long speech. If accept­
ed, the concept of spousal responsi­
bility will be wide ranging, and only 
time and the myriad of factual cir­
cumstances presented by cases will 
define the scope of the duty. 

Before the concept can be used, 
it must be identified, explained, and 
understood. This is not a new cre­
ation or concept.As this article will 
illustrate, responsibilities spouses 
have to each other are deeply 
embedded in our law, predicated on 
sound and salutary concepts of 
public policy. Since family law prin­
ciples emanate primarily from poli­
cy considerations, it is appropriate 
to begin the analysis with the link­
age between policy and law. 

THE LINKAGE BETWEEN THE 
DEVELOPMENT OF THE LAW 
AND PUBLIC POLICY 

Development of legal principles 
does not only take place by exam­
ining precedent; to a significant 
degree, law generally, and certainly 
family law, develops in response to 
what courts believe to be sound 
public policy. There is perhaps no 
area of the law that is more sensi­
tive to the relationship between 
law and public policy than family 

law. In family law, the relationship 
between legal principles and soci­
ety's interests and concerns is at 
least in part a reflection of the role 
spouses play and the vital interest 
society has in those roles. Society's 
interest in parents, children and the 
institution of marriage cannot be 
overstated; that interest has always 
been and should be reflected in 
how the law develops. 

In every divorce, the state has a 
legitimate interest in how issues are 
resolved; that interest must be 
reflected in how new issues are 
resolved. While there is a strong 
interest in permitting parties to 
freely contract, society, through the 
instrumentality of the courts, will 
not allow parents to waive child 
support or to unilaterally terminate 
parental rights, emphasizing that 
when policies conflict the state's 
interest prevails. There is no better 
evidence of the societal impact on 
the development of divorce law 
than the longstanding principle 
that courts are only empowered to 
enforce spousal support agree­
ments that are found to be fair and 
equitable.' That is a distinctly differ­
ent standard than utilized in non­
matrimonial settings, where con­
cepts of free enterprise only allow 
the state to intervene if the contract 
is either unconscionable or void as 
contrary to public policy_' 

Titis differentiation in legal stan­
dards is warranted by disparate pol­
icy considerations. It highlights the 
importance of fairness in divorce 
and focuses the court's analysis on 
whether the state's interest in assur­
ing parties treat each other fairly 
when their marriage ends is 
advanced by recognizing existence 
of a spousal fiduciary responsibili-
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ty. 3 Thus, in context, the issue is 
whether imposing such responsibil­
ities advances policy; if it is good 
policy then it should be good law. 

There is a well-defined jurispru­
dential basis for resolution of unique 
judicial issues. The one consistent 
strain in development of law in New 
Jersey, is that ow· law evolves in 
response to what courts perceive to 
be sound public policy. The genesis 
of this developmental principle 
might well have been Oliver Wendell 
J-Johnes' landmark work The Com­
mon Law, where he linked public 
policy and development of the law-4 
According to Holmes, the law was 
constantly evolving in response to 
the developing social and economic 
environment. Recognizing this, he 
noted in a now-famous observation 
the"W'e of the law has not been logic: 
it has been experience."Titis flexible 
view of legal principles being 
responsive to cl1anging social eco­
nomic climates and mores is the per­
fect prism through which to view 
tl1e development of family law prin­
ciples. Yet, it is not only in family law 
that Hohnes' view of tl1e law has pre­
dominated. New Jersey has always 
found a relationship between public 
policy; concepts of justice and devel­
opment of new legal principles. 

EXAMPLES OF POLICY 
DICTATING THE RESULT 

An excellent example is Falcone, 
which involved a doctor's admis­
sion to a county medical society. 5 

Justice Jacobs went back to 
J-Johnes, emphasizing, "the vital part 
played by public policy considera­
tions in the never ending growth 
and development of a common 
law." 6 Holmes had noted, and it was 
cited by Justice Jacobs, that: 



every important principle which is 
developed by litigation is in fact and 
at bottom the result of more or less 
definitively or definitely understood 
views of public policy.' 

In his analysis,Justice Jacobs con­
cluded the "dominant factor" in 
development of our common law is 
the"common law principles,"which 
"soundly serve the public welfare 
and the true interest of justice."8 

In recent years, our Supreme 
Court has followed Holmes' linkage 
of public policy and the develop­
ment of law. In Sbackif' the 
Supreme Court rejected the market 
share liability theory advanced by 
certain plaintiffs concerning child­
hood vaccinations, reasoning it 
would frustrate the public policy of 
development of safer vaccines. Sim­
ilarly, in Kelly, 10 the Court, to reduce 
the number of drunken drivers, 
concluded imposing social host lia­
bility would advance that salutary 
public policy. Kelly relied on the 
famous Palsgraff, 11 for the proposi­
tion that in determining whether a 
duty of reasonable care existed, the 
answer depended upon "an analysis 
of public policy." n_ 

Further support for the proposi­
tion that unique legal questions are 
determined on public policy con­
siderations can be found in cases 
decided by our Supreme Court in 
matrin1onial law. In Kinsella, 13 the 
Court found the doctor/client privi­
lege was not absolute: 

considerations of public policy and 
concern for proper judicial administra­
tion have led the legislature and the 
courts to fashion limited exceptions to 
the privilege. These exceptions 
attempt to limit the privilege to the 
purposes for which it exists. 14 [empha­
sis added) 

Justice Stein later noted courts 
should be mindful of the public 
policy considerations behind the 
psychologist/patient privilege con­
cluding, in some respects, it was 
even more compelling than the 
attorney/client privilege. 15 Such rea-

saning reveals how courts, in deter­
mining unique legal issues, mirror 
Holmes' perceptive reasoning and 
decide issues on public policy con­
siderations. Then, by analyzing new 
legal issues in context of policy, 
their resolution will more likely 
than not be consistent with the leg­
islative intent memorialized by the 
statute. Parties should be required 
to show why their position 
advances, and does not reject the 
policies embodied in N.JS.A. 2A:34-
23. land N,.J.S.A. 2A:34-23. 

Another example of law follow­
ing policy was the Appellate Divi­
sion's rejection, on policy grounds, 
of permitting a position taken at a 
settlement conference to satisfy the 
"further acts" requirement of a m.ali­
cious abuse of process claim. 16 

EXAMPLES IN FAMILY LAW 
A good example of policy pre­

dominating in an equitable distribu­
tion context is Goldman, where 
Judge Glickman was confronted 
with a unique situation involving 
"special circumstances." 17 In resolv­
ing the distributability of a car deal­
ership that had significant value as 
of the valuation date but virtually 
none at trial, he not only analyzed 
the issue in the context of the exist­
ing law but the public policy con­
siderations. He reached this result 
by implementing the policy reflect­
ed by NJ.S.A. 2A:34-.23. l. 

As the Appellate Division noted 
in affirming his decision: 

... the Trial Court here correctly recog­
nized that he was confronted with the 
unique situation and that application 
of a rigid categorical analysis would 
have only hindered him in fulfilling his 
ultimate obligation to effectuate a 
distribution of marital assets which 
overall was equitable to both par­
ties." (emphasis added) 

There is no greater evidence of 
the primacy of policy in family law 
than in examining the instances 
where courts have addressed con­
flicts between accounting princi­
ples and the fan1ily law principles 
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and issues. Both legislatively and 
judicially, it has been recognized 
that abstract, but nonetheless legiti­
mate and market-based accounting 
principles, must nevertheless give 
way when they conflict with imple­
menting the broader divorce-relat­
ed policy considerations. 

For example, it is a general 
acco1u1ting principle that when 
assets are sold, a taxable event 
occurs, creating a liability for pay­
ment of capital gains taxes by the 
selling party. Yet, that broad-based 
principle was not applied to 
divorces. The policy determination 
was made that it was inappropriate 
to tax people who are "selling" assets 
to each other "incident to a divorce." 
To implement this societal determi­
nation that spouses should not be 
taxed ·when they divide their assets 
in a divorce, Section 104 I of the 
Internal Revenue Code was adopted. 
That provision provides that "sales," 
denominated as "transfers," between 
spouses are not taxable events so 
long as they are "incident to a 
divorce."This emphasized the princi­
ple that as long as the sale or transfer 
between spouses was related to ( or 
incident to) divorce, public policy 
considerations precluded treating 
such transactions as taxable events. 
Thus, if a transaction between fom1er 
spouses occurs, even if it is the 
byproduct of a divorce, but nonethe­
less was not "incident to the divorce" 
the safe harbor provisions of Section 
1041 do not apply. 

Certain time limits were estab­
lished that were quite liberal, to dis­
tinguish between transactions "inci­
dent to" and those that might mere­
ly occur between former spouses. If 
the transfer occurs within six years 
it is presumed to be "incident to." 1

~ 

If the transfer is more than six years 
after the divorce, it is presumed not 
to be related to the cessation of the 
marriage. 

TI1is policy determination was 
further illustrated by the Deficit 
Reduction Act of 1984, where Con­
gress overruled the 1962 Supreme 
Court decision in the United States 
v. Davis. 20 Davis held that transfers 
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of property from one spouse to 
another incident to a divorce 
required recognition of gain or loss. 
By enacting Section 1041 of the 
Internal Revenue Code as part of 
the 1984 amendments, Congress 
made clear that for income tax pur­
poses, no gain or loss will be recog­
nized by the parties when there 
was a transfer of properties "inci­
dent to a divorce." 

The policy determination to pro­
vide spouses special treatment is 
also exemplified by gift law, which is 
philosophically related to the Sec­
tion 1041 transfers; in each instance, 
spouses may make unlimited gifts to 
each other without gift tax conse­
quences. Even children are not treat­
ed so liberally, since parental gifts are 
subject to gift tax rules. Only spous­
es have the unrestricted freedom to 
do as they please, a determination 
flowing from the status of marriage 
as a fundamental societal instit1.1tion. 

Another illustration of divorce 
law tnlffiping accounting principles 
was the provision in the regulations 
relating to Section 71 of the Internal 
Revenue Code (IRC) permitting par­
ties to designate otherwise taxable 
income, i.e. alimony, as non-taxable 
income. As with divorce-related 
property transfers, the determina­
tion was made that in transactions 
involving spouses, there was no pub­
lic policy reason to have a bright line 
rule that alimony must be deductible 
by the payor and includable in the 
recipient's income. 

This distinction is particularly sig­
nillcant; it emphasizes that divorce­
related transactions have traditional­
ly been treated differently than 
other accounting transactions. For 
example, even if a person was an 
employee of a charitable organiza­
tion, (e.g. Mother Theresa) regard­
less of the societal benefits of the 
employer, the employee must report 
their salary as part of their gross tax­
able income. Only if people marry 
do they have the right to designate 
income as tax-free income. 21 

A related, but different, area is 
child support income. It is an obvi­
ous policy determination to desig-

nate that cash flow to be tax free. 
In fact, the alimony deduction 

itself is yet another example of poli­
cy dictating law. Until 1942, alimony 
was neither taxable to the recipient 
nor deductible by the pay or." In that 
year, to relieve the financial hardship 
imposed on the payor of paying 
alimony with after-tax income, Con­
gress amended the Revenue Act to 
provide for deductibility. This provi­
sion was ultimately embodied in !RC 
Sec. 71 (215) Policy, and the fairness 
it reflected, dictated the result. 

Similarly, there is a substantial 
difference when addressing depre­
ciation. For tax purposes, commer­
cial real estate investment n1ay have 
its book value decreased when the 
asset is depreciated. Depreciation 
reduces book value.Yet, in a divorce 
case, where the goal is to fairly com­
pensate spouses who acquire assets 
during a marriage, the depreciated 
value is not binding; rather, it is the 
actual value. Thus, the same asset 
may, for tax purposes, have its value 
decreased; yet, for marital purposes, 
its value increases, once again link­
ing the policy implicit in N.].S.A. 
2A:34-23.1 with a result directly 
contrary to the result when apply­
ing strict accounting principles. 

Yet, the best evidence of divorce 
policy trumping all else is Brown,2" 
where the Court rejected an other­
wise valid marketability discount 
since the "theoretical divorce sale" 
did not affect the value of the asset 
to the owners. 

Since the business was "to con­
tinue under the same ownership," 
there was no reason to consider 
econo1nic principles affecting value 
linked to a sale that was not going 
to occur.,., TI1e policy of NJ.S.A. 
ZA:34-23.1 had to be implemented, 
and a marketability discount predi­
cated on the difficulties in selling 
an asset really had nothing to do 
with the Brown's divorce when the 
asset was not being sold. 

THE IMPACT OF MILLER 
With this framework established 

for development of legal principles, 
can it seriously be argued that estab-
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lishing a broadly based spousal fidu­
ciary responsibility, designed to 
implement the policies implicit in 
N.].S.A. 2A:34-23 and ZA:34-23.1, is 
neither good law nor sonnd policy? 
Such a concept would emphasize 
the importance of marriage as an 
institution, the Miller imperative 
that parties at the end of their mar­
riage be fair to each other while 
simultaneously providing a theoreti­
cal kgal framework for courts to 
decide issues defining spousal oblig­
ations. Such an approach would fur­
ther the fundamental policy under­
lying almost all family law princi­
ples, but best expressed by the 
Supreme Court in Miller." 

Miller involved the issue of 
whether and how the Court should 
impute income to assets. In reach~ 
ing the conclusion that in evaluat­
ing an ability to pay, spousal deci­
sions regarding how assets were 
invested should not be determina­
tive. The Court found the decision 
to invest money in a non-incomew 
generating asset, regardless of how 
economically reasonable, may well 
have support consequences. 

In ruling there was "no function­
al difference between imputing 
income to the supporting spouse 
earned from employment as 
opposed to income that could be 
earned from investments," the 
Court noted tl1e supporting spouse 
was "required to earn more" from 
an asset or risk having more income 
imputed to him or her. That deci­
sion emanated from the Court's 
overall policy view, fundamental to 
our practice-that at the end of a 
divorce, spouses have a responsibil­
ity to be fair to each other. The 
Miller Court utilized different lan­
guage but the goal is the same-to 
assure fairness in divorce. 26 There is 
no more important principle in 
family part practice than this basic 
concept; it provides the prism 
through which all issues must be 
analyzed. 

What the Court was essentially 
saying when they determined it 
was fair to impute interest income 
frmn an otherwise non-income~pro-



ducing asset was that legal princi­
ples were bottomed on the necessi• 
ty for spouses to act reasonably, 
since the failure to do so violated 
the duties and responsibilities mar~ 
ried people have to each other. 
There are repetitive examples of 
courts imposing duties and respon• 
sibilities on spouses, but never as 
part of an overall conceptual legal 
framework establishing a spousal 
fiduciary responsibility. That is the 
principle this article seeks to ere• 
ate. It is sound policy to do so, since 
it is bottomed on the principles of 
fairness, and furthers the statutory 
goals. The ramifications of the prin­
ciple may broadly impact the prac­
tice; establishing a duty and respon­
sibility between spouses provides 
the analytical fr.unework for a court 
to assure upon divorce spouses 
treat each other fairly. 27 

Establishment of a broadly based 
spousal fiduciary responsibility will 
unify disparate legal principles into 
a coherent legal theory that will 
create fairer and more consistent 
results, increase the integrity of the 
system and citizens' respect and 
faith in our legal system. Important­
ly, it will confirm the importance of 
marriage as a fundamental bedrock 
institution from which many of our 
societal values flow. This article will 
initially address the concept of 
whether spouses do and should 
have responsibilities to each other, 
what the extent of those responsi­
bilities should be and then analyze 
how it can practically be utilized. 

THE HISTORICAL ANALYSIS OF 
SPOUSAL RESPONSIBILITY 

Long before establishment of the 
family court and the 1971 amend­
ments that brought family Jaw prac­
tice into the modern era, it was 
unquestioned that spouses had 
duties to each other, although it is 
fascinating to read some of the 
older cases that define what that 
duty was.As noted, there is no bet• 
ter example of the linkage of law 
and public policy than a review of 
how the concept of spousal duty 
has been altered over time to 

reflect changing societal values. In 
Holmes' terms, the Jaw changed as 
our common experiences did. As 
late as 195;, our courts were 
emphasizing it was "the duty of a 
Wife to Jive with her husband at his 
home and to give him her services 
and society."'" 1n another 1955 case, 
the Appellate Division noted not 
only is it the wife's duty to "Jive 
with her husband" and give him 
"her society, companionship and 
services" but if she left, she did so 
"at her peril,'' since "a departure by 
a Wife," witholll the husband having 
committed a matrimonial offense, 
would "deprive her of any right to 
support." 29 

Duty, therefore, while present, 
may change as times and public 
policies change. In a recent opin• 
ion, Justice Virginia Long recog· 
nized the relationship between 
duty (and hence the development 
of legal principles) and public poli­
cy, which has always been a founda­
tional principle in development of 
our jurisprudence. In Tigh,3° she 
emphasized establishment of duty 
was a fact-sensitive inquiry that 
turned on whether its imposition 
"satisfies an abiding sense of basic 
fairness under all of the circum• 
stances in light of considerations of 
public policy."" The concept of 
duty and its linkage to public policy 
is graphically illustrated by the case 
we all studied in law school involv· 
ing torts, 32 where duty led to cre­
ation of leg:11 obligations, which 
was specifically mentioned in 
Kelly." Simply put, if duty exists 
there is a correlative obligation or 
responsibility created. 

Tigh's comment "whether a duty 
exists is ultimately a question of 
fairness," and Justice Long's obser­
vation, well·rooted in precedent, 
not only provided inspiration for 
this article but its jurisprudential 
support. While no one today would 
argue a wife has a 'duty' to remain 
with her husband, it is equally true 
that no one would argue spouses 
do not have duties to each other. In 
Patel, 34 a trial court succinctly 
noted 1narriage is both a legal and 
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social institution, contractual in 
nature, creating both "rights and 
duties,'' which attach to both par­
ties. lf anything, our changing val­
ues emphasize the mutuality of 
duties and obligations. While the 
definition of duty may change, its 
existence as a constant between 
spouses does not. 

While no one would argue a wife 
has a 'duty' to reside with her hus­
band, the obligation to pay support, 
while statutory in nature, has been 
recognized as a longstanding spousal 
responsibility, the extent of which 
has been subject to modification as 
policy considerations change. 

In Bonnano,35 the Supreme 
Court characterized the duty of a 
husband to support his wife as his 
"primary obligation" arising out of 
the marriage, which existed ''by rea· 
son of public policy." In Thiel, 36 the 
Court relied on Bonnano in mak· 
ing the same observation, empha· 
sizing the linkage between support 
and policy considerations, fl.1rther 
noting support is "one of the high­
est obligations in our social order." 

Thiel further illustrated the link­
age between support and policy by 
noting the "public's concern" with 
the "duty" was evidenced by the 
fact support was not dischargeable 
in bankruptcy."Yet, as public policy 
changed so did the definition, but 
not the existence, of duty. For exam­
ple, after the United States Supreme 
Court decided Orr, 38 which invali· 
dated a statute that required only 
husbands to pay alimony, did Justice 
Morris Pashman make it abundantly 
dear in New Jersey the duty to pay 
support was unrelated to gender? 

As Justice Pashman noted: 

A closer look should also be taken at 
the supported spouse's ability to con­
tribute to his or her own mainte­
nance, both at the time of the original 
judiJment and on applications for 
modification. The fact that our State's 
alimony and support statute is 
phrased without reference to gender, 
N.J.S.A. 2A:34-23, will accomplish lit­
tle if judicial decision making contin· 
ues to employ sexist stereotypes. The 
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extent of actual economic dependen­
cy, not one's status as a wife, must 
determine the duration of support as 
well as it's amount, 39 

That spouses have 'duties' to 
each other, particularly in providing 
disclosure, cannot be open to 
debate.That duty has been codified 
by Rule 5:5-l(c), set forth below: 

(cl Amendments: The parties are 
under continuing duty in all cases to 
inform the Court of any material 
changes in the information supplied 
an the case Information Statement. 
All amendments to the stamen shall 
be filed with the court no later than 
twenty days before the final hearing. 
(emphasis added) 

'Duty' compelling pre-trial dis­
closure imposes a fiduciary obliga­
tion on parties to provide informa­
tion not only for trial, but for settle­
ment. In promulgating the case 
information statement (CIS) rule 
(the very document that provides 
financial disclosure) the Supreme 
Court made a clear policy state­
ment about the importance of 
ongoing disclosure noting parties 
were "under coiltinuing duty" to 
inform the court "of any material 
changes" to the CIS.40 

The Court's use of the term 
"duty" was not inadvertent; it was 
purposeful and established a duty 
on a spouse to disclose information. 

Perhaps the best evidence the 
law should engraft a generalized 
duty between spouses is the fact 
that the Supreme Court has already 
found in the case information state­
ment context such a duty already 
exists. Since spousal duties emanate 
from the melding of the importance 
of marriage as a societal institution 
with the obligation spouses have to 
be fair to each other when the mar­
riage ends.A broad-based extension 
is not only fair but further a funda­
mental and salutary policy impera­
tive. That the Supreme Court 
imposed that duty on spouses is the 
best evidence the hypothesis of this 
article is correct. 

The existence of spousal duties 
is evident from a review both of the 
statutory framework and decisional 
law. The initial duty emanating out 
of a marriage is fidelity, which when 
broken creates a legal consequence 
authorizing one spouse to obtain a 
divorce. NJ.S.A. 2A:34-23 is a leg­
islative reaffirmation of societal val­
ues that gave courts authority to 
require spouses in superior fman­
cial positions to provide alimony 
and child support to an economi­
cally dependent spouse. The extent 
of that responsibility, and the differ­
entiation between what constitutes 
a permanent or a limited duration 
case, is reflective of policy-a point 
emphasized not only by the limited 
duration alimony statute, and the 
Divorce Study Commission Report, 
but also by Judge Philip Carchman's 
discussion in Cox. 41 

Emphasizing the view that mar­
riage is a shared enterprise, N.J.S.A. 
2A:34-23.l reflects the societal 
determination that assets are to be 
divided between parties. Spouses 
who "acquire" items of value during 
the marriage (assets) have the 
responsibility to assure those assets 
are fairly allocated between the 
spouses based on legitimate eco­
nomic considerations. 42 Thus, it is 
beyond dispute that spouses have 
economic duties and responsibili­
ties to each other, which emanate 
from essential societal determina­
tions predicated on the role of mar­
riage as a dominant societal institu­
tion and the belief that at the end of 
this important relationship, spouses 
must deal with each other fail'iy. 43 

Duty implies responsibilities. No 
one would seriously argue that 
spouses do not have responsibili­
ties to each other. What better 
example of the responsibility 
spouses have to each other to be 
fair than a legal principle that a 
court will simply not enforce a 
spousal support agreement that is 
unfair." What other aspect of law 
conditions enforcement of a con­
tract on abstract concepts of fair­
ness? Certainly in the commercial 
setting, fairness is not the prerequi-
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site for enforceability; as long as a 
contract is not unconscionable, it 
will be enforced. The linkage 
between the enforceability of 
spousal agreements and policy has 
strong roots in New Jersey law. His­
torically, contracts between a bus• 
band and wife were void at law and 
recognlzed in equity only "if they 
were just and fair." 45 

Earlier law also demonstrated 
that policy considerations always 
impacted the review of spousal 
transactions.The Supreme Court, in 
1950, relied on such legal heavy­
weights as Pomeroy and Story, con­
cluding "transactions between Hus­
band and Wife, by reason of the con­
fidential relationship, are closely 
scrutinized."46 It was the nature of 
marriage and the responsibilities 
that spouses have to each other that 
warranted the "closely scrutinized" 
standard. 

Marriage has been characterized 
by both our Supreme Court and the 
Appellate Division as having ele­
ments of a partnership. Thus, 
shouldn't the same duties apply 
between spouses as they do 
between partners? If anything, 
given the importance of marriage 
as a societal institution, imposition 
of reciprocal duties and responsibil­
ities should logically be more 
important than in a commercial set­
ting. For example, in Cox," Judge 
Carchman defined marriage in a 
policy-driven context, noting alimo­
ny determinations had to recognize 
that marriage was "an adaptive eco­
nomic and social partnership." 48 

Similarly, in Rothman v. Rothman," 
the Court, in the equitable distribu­
tion context, said marriage "was a 
joint undertaking that in many ways 
was akin to a partnership." 50 It is an 
elementary principle of partner­
ship law that fiduciary responsibili­
ties exist between partners-the 
breach of which creates a conse­
quence. 51 Marriage is most certainly 
a partnership when discussing con­
cepts of duty and responsibility. 

Courts are entrusted with the 
responsibility to enforce spousal 
duties and responsibilities generally 



emanating from legislative enact­
ments. For example, courts have the 
obligation to enforce the parental 
obligation to pay support, the duty 
to pay alimony; they also have the 
obligation to fairly allocate assets 
acquired during the marriage to 
implement the legislative dictates 
of N.].S.A. 2A: 34-23.1. 

A related concept that is perhaps 
equally as important as the general­
ized spousal fiduciary responsibili­
ty, is the implication, predicated on 
public policy considerations, that 
every contract imposes on parties 
the duty of good faith and fair deal­
ing in its petformance and enforce­
ment. The Supren1e Court has 
emphasized this is an implied term 
of every contract. 52 

Logic, if not common sense, 
strongly suggests that if there is an 
obligation in every contract impos­
ing a duty to engage in 'good faith 
dealing,' how can it seriously be 
argued that in a spousal setting, 
given the public policy considera­
tions, that spouses cannot have, 
between themselves, duties and 
responsibilities to be recognized as 
a n1atter of law. Thus, can it serious­
ly be disputed that spouses have 
responsibilities and duties to each 
other that emanate from the marital 
relationship, with the scope defmed 
by broadly based public policy prin­
ciples? Having, hopefully, estab­
lished that spousal responsibility 
and duty exists, what is the practi­
cal impact of this concept on our 
day-to-day practice? 

The essence of a spousal fiducia­
ry responsibility is the obligation 
that spouses have to be fair to each 
other at the end of their marriage. 
That principle, and the recognition 
of a spousal duty, has been con­
firmed by the Appellate Division in 
Moore,53 where duty tntmped long­
standing legal principles to the con­
trary, as well as any timing issues 
under Rule 4:50-l(f). 

Joseph and Roberta Moore 
divorced in 1985 after 31 years of 
marriage. Mr. Moore was a tenured 
professor at Montclair State Univer­
sity. He continued to work even 

though he was 70. As a conse­
quence of that decision, Mrs. Moore 
was unable to receive her distribu­
tive share of the pension. 

The resolution of the case, in 
1985, was fau-ly traditional. Accord­
ing to the opinion, when the par­
ties divorced there were only two 
assets of "any significance"; the 
marital home, which had been 
appraised at $123,000, and Mr. 
Moore's pension. The home was 
distributed equally and there was 
an agreement regarding a deferred 
distribution of the pension. Mrs. 
Moore would be entitled to receive 
her share of her husband's pension 
when he "retires or otherwise 
leaves his present employment for 
whatever reason." He did not retire, 
nor did he leave Montclau- State, 
which created the motion. Thus, 
under the bargained for agreement, 
Mrs. Moore had no remedy, and 
Rule 4:50-l(f) required her motion 
to be made within a reasonable 
period of time. It was 20 years 
since their agreement, and approx­
imately four years after her ex-hus­
band reached 65 before she filed. 

When the agreement was 
signed, N.].S.A. 18A:66-43(b) man­
dated retirement for Teachers Pen­
sion and Annuity Fund (TPAF) mem­
bers at age 65. The Appellate Divi­
sion found that the statute support­
ed a "reasonable belief by the par­
ties of a college professor in the 
TPAF could not work beyond 65."'4 

Yet, the agreement was silent on 
this material issue, and the language 
of the agreement was directly con­
trary. Yet, by the time the motion 
was heard, TPAF no longer enforced 
the statutory provision because of a 
conflict with federal law: the Age 
Discrimination of Employment Act 
(ADEA)," which precludes manda­
tory retiremenr for most employees 
over the age of 40. 

Since Mr. Moore had not retired, 
he was not in violation of the literal 
language of the agreement, as the 
appellate court con.firmed. Yet, Mrs. 
Moore argued his voluntary deci­
sion to continue to work had the 
effect of precluding her receipt of 
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the pension. Thus, she contended, it 
was unfair and contrary to her 
expectations when she entered the 
agreement. Simply put, all her argu­
ments were based on what was fair. 

The Appellate Division felt that 
Mr. Moore's voluntary decision to 
continue to work compelled the 
court of equity to intervene, but 
clearly the court needed some legal 
justification to do so. Since Mr. 
Moore was not in violation of the 
agreement, and there was nothing 
in the agreement itself that 
addressed the issue of the parties' 
expectations when Mr. Moore 
would retire, the court found justifi­
cation from what it ultimately char­
acterized as a breach of a "spousal 
duty." It relied on Justice Long's 
comment when she was on the 
Appellate Division in Deegan, 56 in 
the retirement context that the 
duty of self-fulfillment for a spouse 
who seeks to retire "must give way 
to the pre-existing duty that runs 
between spouses who have been in 
a marriage which has failed/'" 
(emphasis added) 

As always.Justice Long captured 
the essence of marriage, its role in 
society and how the law develops 
in response to these social and pol­
icy considerations. She perceptively 
recognized that people who marry 
have certain responsibilities creat­
ed by their marriage and utilized 
the concept of duty to achieve a 
just result, emphasizing how policy 
leads to the development of legal 
principle. The Appellate Division in 
Moore, relying on the concept of 
duty) found Mr. Moore had not 
breached his agreement, but had 
breached the duty owed to his for­
mer spouse. Also, the court con­
cluded in 2005 that a court had the 
power under Rule 4:50-l(f) to mod­
ify an equitable distribution provi­
sion agreed upon in 1985, 20 years 
later. Rule 4:50-2 provides a motion 
under Rule 4:50-1 must be made 
within a "reasonable period" of time 
and for reasons (a), (b) and (c), not 
more than one year after the judg­
ment. 

Thus, in Moore, the Appellate 
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Division, to come to a fair and just 
result, modified an equitable distrib­
ution provision 20 years after it was 
made, despite the prevailing wis­
dom that equitable distribution is 
not modifiable, and simultaneously 
allowed an allocation under Rule 
4: 50-1 (t) 20 years later eviscerating 
the reasonable time requirement in 
the rule. 

PRACTICAL IMPLICATIONS OF 
SPOUSAL FIDUCIARY 
RESPONSIBILITY 

The practical implication of the 
concept exists in several general 
areas; first, in the disclosure spouses 
are required to make to each other; 
secondly, in arguments made to the 
court in litigation (or to an adversary 
as we attempt to resolve cases and), 
thirdly, and perhaps as importantly, 
in the manner in which property set­
tlement agreements are prepared. 

IS OVERSPENDING A BREACH OF 
A SPOUSAL FIDUCIARY 
RESPONSIBILITY? 

The overspending issue, as with 
any discussion concerning the 
impact of spousal conduct on the 
ultimate result,. must be viewed 
through the prism of policy and the 
obligations imposed on spouses by 
Miller to treat each other fairly 
upon divorce. ln NJ.S.A. 2A:34-
23. l(l), the Legislature determined 
that a spouse's "dissipation" of mari­
tal property was a factor to be con­
sidered in the fairness of asset dis­
tribution. 1n determining alimony, 
courts have addressed various types 
of dissipation or spending that 
should be chargeable solely to one 
spouse and not the other. 

Overspending, defined as a pat­
tern of expenditures inconsistent 
with the parties' then-existing fman­
cial circumstances, should result in 
a legal consequence. Overspending 
by a spouse breaches the spousal 
fiduciary responsibility. When a 
court finds overspending exists, fair­
ness, public policy and the statutory 
scheme demand a consequence. To 
some degree, the responsibility not 
to overspend post-filing, may well 

be greater than prior to filing. Cer­
tainly, the argument is easier to 
make. Post-filing, the marital entity 
is burdened with additional costs 
creating different policy considera­
tions in the pre- versus post-filing 
context. In most cases, the depen­
dent spoust: argues the level of 
spending is evidence of lifestyle; 
therefore, under Crews, maintaining 
that level should be the "goal" of any 
spousal order. 511 

This is one of the examples 
where good lawyering permits the 
other sides' purported strong argu­
ment to be turned around. In lieu of 
spending being used to jrntify an 
ongoing support order, that spend­
ing may, in turn, be argued to be evi­
dence of breach of spousal respon­
sibilities chargeable to the party 
who overspent. 

The issue of the consequence of 
improper spending has been 
addressed by courts both in and out 
of New Jersey. Initially, the issue 
arose in determining whether 
debts, as wdl as assets, were to be 
equitably distributed. In Pascarel­
la, -~9 the Appellate Division critically 
commented upon a trial judge's fail­
ure to allocate $33,000 in what was 
characterized as "marital debt." Yet, 
it was not until Monte /"-l that a comw 
plete analysis of liabilities in a 
divorce case was addressed. 

Monte recognized and affirmed 
the generalized fiduciary responsi­
bility that spouses have to each 
other, and did so by devising a tri­
partite factorial analysis for courts 
to address in considering how to 
treat liabilities: 

1. In effectuating distribution of 
assets, courts must consider both 
assets and liabilities; 

2. 1f a debt is traceable to the acqui­
sition of marital assets, it is gen~ 
erally deemed marital and should 
be allocated fairly berween the 
parties; 

3. 1f a marital debt was incurred for 
a purpose unrelated to the mar­
riage, then the debt (or here the 
overspending) should be allocat­
ed to that person. 61 
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The third standard is a reaffirma­
tion of the concept of spousal fidu­
ciary responsibility implicit in the 
cases, albeit not phrased as such. 
For example, expenditures not 
made for a marital purpose must, as 
a matter of policy, be treated differ­
ently than expenditures made for a 
marital purpose. An argument may 
be advanced this is true even 
where spending was for a category 
of expenses that may well be 
defined as marital, but where the 
level is excessive. The principle 
Monte established and the policy 
of our statutes, coupled with legiti­
mate policy concerns, demands a 
consequence for marital over­
spending even if not characterized 
as a dissipation. 

The Appellate Division in Monte 
reviewed several out-of-state cases, 
finding if debts were incurred for 
personal spousal expenses, as con­
trasted with a marital purpose, this 
constituted actionable dissipation. 62 

In Szesney, 63 the court allocated 
substantial debt to the husband 
based on a finding that during the 
marriage the wife drastically 
reduced her expenditures but the 
husband improperly maintained, or 
even increased, his. The appellate 
court indicated the critical issue 
was whether the spouse used mari­
tal property for their own benefit or 
for a "purpose" unrelated to the 
marriage, thus mirroring Monte's 
third category. 

In Stutz,M Un posing an economic 
consequence upon the wife by 
virtue of her spending was affirmed 
by the court of appeals. The trial 
court found "Joan dissipated the 
financial, business and emotional 
assets of the marriage by proliferate 
spending, casual indifference to the 
reality of the business world." The 
court found: 

Much of the evidence is dedicated to 
Joan's dissipation of the marital 
assets and her indifference to the con­
sequences. When the business was 
sold in 1986, Max paid off approxi­
mately $29,250 in consumer debt 85-
90% of which Joan incurred. Finance 



charges on credit cards amount to 
nearly $6,000 in 1986. In 1986, Joan 
bounced 47 checks; overdraft charges 
totaled $564 in that year. In the first 
three months of 1987, before Joan 
left, she had 24 checks returned 
because of insufficient funds. Max dis­
cussed the implications of their 
extended personal financial circum­
stances on the business with Joan but 
she refused to curtail her spending. 
Max would deposit as much as 
$1,000 at a time without Joan's 
knowledge yet she would still over­
draw. Seventy percent of her spending 
was on herself.65 

Stutz stands for the salutary prin­
ciple that unreasonable spending at 
levels inconsistent with the parties' 
financial circumstances constitutes 
a breach of a spousal obligation for 
which there should be an econom­
ic consequence. Such spending 
breaches the duty spouses have to 
each other to act reasonably; when 
they fail to do so there should be a 
consequence. It highlights the 
merging of sound public policy 
with concepts of personal responsi­
bility. When a court implements the 
policy of a statute, ,while imposing 
upon individuals the consequences 
of their own voluntary acts, it 
merges two salutary concepts and 
reaches a result that is both factual­
ly and legally sound. 

A good example of spending 
breaching the spousal fiduciary 
responsibility is Siegel,'" where Judge 
Bern1an was confronted with the 
issue of excessive gan1bling expendi­
tures by the husband. Siegel supports 
the concept of a spousal fiduciary 
responsibility, although not expressly 
phrased that way. In Siegel, the gam­
bling occurred when the marriage 
was over, since, as Judge Berman 
noted, Mr. Siegel's gambling losses 
were incurred when the marriage 
was at a "terminal" level, but appar­
ently prior to filing of a complaint.67 

Thus, breaches of duty may occur 
before filing. Reliance on Siegel is 
not to equate gambling with exces­
sive credit card expenses; rather it is 
to emphasize that Siegel, along with 

the other cases cited herein, estab­
lishes a broadly based spousal fidu­
ciary responsibility that can be 
breached by excessive spending. 
Just as Mr. Siegel suffered a conse­
quence for his unreasonable acts, 
the law should inlpose a conse­
quence if spending is deemed to be 
tmreasonable based on the then­
existing facts. The result would be 
no different if a spouse made sub­
stantial expenditures for drugs or 
spent marital funds to pursue a 
romantic interest in a third party. 
These expenditures do not further 
the goals of the marital partner­
ship. 6A The issue should not turn on 
the nature of the expenditures (i.e., 
clothing vs. gambling), but whether 
on the facts of eacl1 individualized 
case the expenditures were neither 
reasonable nor appropriate given 
the underlying factual circum­
stances.This principle is exemplified 
not only by the policies involved, but 
the logic of the argument. 

For example, acquisition of a car is 
clearly an expenditure for a marital 
purpose. Yet, if the automobile 
expenditure was for a Mercedes, and 
the expense cmtld not be justified by 
the parties'then-existing financial cir­
cumstances, (as opposed to what 
once was) that would be unreason­
able, and there shmtld be a conse­
quence. It should not be inlportant 
whether the act is characterized as a 
dissipation; the important factor is 
whether the actions violated the gen­
eralized fiduciary responsibility 
spouses have to each other. Dissipa­
tion, a more pejorative term, may in 
practice (not law) require a higher 
standard than breach of a duty, and 
its use may be cow.1terproductive. 
Similarly, acqttiring furniture and fur­
nishings is clearly a category of 
expenses encompassed within the 
broad context of what is a marital 
expense; yet, expenditures to refur­
nish an entire house during separa­
tion should also have a consequence, 
since it is 1.mreasonable. A court 
should not countenance a spouse 
traveling excessively or buying jewel­
ry, clothing, or spending on enter­
tairunent at levels that are inconsis-
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tent with income. 
Thus, what was purchased 

should not be determinative, but 
whether given all the facts the 
expenditure breached the spousal 
duty to act reasonably and fairly. 
This properly establishes a legal 
principle that personal responsibili­
ty is not merely an ephemeral con­
cept without meaning. Reqttiring 
people to be responsible for the 
consequences of their actions is not 
only good policy-it is good law. 

In addition to Siegel, there are a 
series of out-of-state cases that treat 
gambling losses or debts as dissipa­
tion and chargeable against the 
spouse who incurred the obligation 
or caused the loss. 69 

There is an Illinois case that 
found that notwithstanding the 
husband's gambling, there should 
not be any economic adjustment 
where the court found the evi­
dence was that the wife had 
"approved" the conduct. 7

[) There 
are a similar series of cases finding 
that expenditures on third parties 
with whom the spouse is involved 
will be considered. 71 

The classic dissipation case in 
New Jersey is Kothari." Kothari 
involved an Indian couple where 
the husband regularly sent his par­
ents substantial amounts of money, 
purportedly in satisfaction of cul­
tural standards in Indian society. In 
Kothari, the parties were married 
in India but subsequently moved to 
New Jersey. The trial court deter­
mined the husband was account­
able for money sent to his parents, 
finding these expenditures consti­
tuted dissipated assets under 
N.].S.A. 2A:34-23. l(i). 

While the appeliate court noted 
the Legislature had not defined dis­
sipation, Judge Antell noted, 
notwithstanding the absence of a 
legislative definition, "the concept is 
plastic one, suited to fit the 
demands of the individual case."73 

The Appellate Division relied on 
an out-of-state case, which noted: 

Dissipation may be found where a 
spouse uses marital property for his or 
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her own benefit and for a purpose 
unrelated to the marriage at a time 
when the marriage relationship was 
in serious jeopardy. Whether a given 
course of conduct constitutes dissipa­
tion within the meaning of the act 
depends upon the facts and circum­
stances of the particular case. Upon 
review, the trial court's determination 
regarding the dissipation of assets lies 
within the sole discretion of the trial 
court and will not be reversed absent 
an abuse of discretion (citations omit­
ted) (emphasis added)." 

Kothari also relied on an annota­
tion: Spouses' Dissipation of Mari­
tal Assets Prior to the Divorce as a 
Factor In Divorce Courts Determi­
nation of Property Division,75 

where the following quote was 
found: 

When one party to a divorce proceed­
ing spends marital funds extravagant­
ly, or merely for his or her own benefit, 
that obviously diminishes the amount 
of property which is available for dis­
tribution by the divorce court. On the 
other hand, until such time as the par­
ties are contemplating a divorce, they 
are generally vested with the authori­
ty to spend marital funds for their own 
enjoyment, such as movies, dinners, 
vacations, and the like. The question of 
dissipation of marital assets thus 
involves an attempt to accommodate 
these two conflicting interests in the 
marital estate. 76 

The annotation makes a distinc• 
tion between pre- and post-filing, 
yet the issue is not appropriate for a 
bright line rule. It is too fact sensi• 
tive.77 

In point of fact, the Appellate 
Division rejected a bright line rule 
when it refused to accept the hus­
band's argument that dissipation 
"can only occur after the filing date 
of the Complaint"." According to 
theAppellate Division, the power to 
distribute assets cannot be limited 
solelJ' to marital property in ex.is• 
tence on the precise date the com• 
plaint for divorce is filed, clearly 
authorizing pre•complaint dissipa-

tion as a legitimate issue, which 
nonetheless raises difficult imple­
mentation issues. There clearly is a 
logical distinction between dissipa­
tion or breach of duty arguments 
when the marriage is in trouble, as 
opposed to dissipation claims that 
are several years old. On this point, 
Kothari is seemingly in accord with 
Judge Berman's analysis in Siegel 
where the gambling losses were 
incurred when the marriage was at 
a "terminal level," but before filing. 79 

An examination of the logic of 
Kothari is illustrative. The Appellate 
Division's finding there was a dissi• 
pation was predicated on their 
belief that since the expenditmes 
were "not made to benefit the mari­
tal enterprise" they should not be 
chargeable to both parties but only 
one spousc.80 Phrased another way, 
when Mr. Kothari spent marital 
fi.mds not intended to benefit the 
marital partnership, he breached his 
fiduciary responsibility to that part­
nership by diverting assets. Imple­
mentation of the statutory language 
concerning dissipation was a reaffir. 
mation that spouses have duties not 
only to each other, but to their joint 
enterprise, which, when breached, 
creates a legal consequence. 

A summary of these cases sug­
gests four factors to be examined: 
(I) the proximity of the expendi­
ture to the parties' separation; (2) 
whether the expenditure was typi­
cal of expenditures made by the 
parties pl"ior to the marital prob­
lems becoming evidence; (3) 
whether the expenditure benefit­
ted the marital partnership or was 
for the benefit of one spouse to the 
exclusion of the other, and ( 4) the 
necessity for the expenditure. 

Yet, it should be emphasized 
that an expenditure for relatives is 
not automatically a dissipation. For 
example, in another Illinois case an 
expenditure of $70,000 in marital 
funds for care for the husband's 
widowed mother was not found to 
be inappropriate, since similar 
funds had been spent for the moth­
er's care years prior to the marital 
breakdown, emphasizing yet again 
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the fact•sensitive nature of the 
question. 81 

Conversely, in a case the author 
rarely sees cited, but raising a fairly 
common , circumstance, Judge, now 
Justice Long, confronted with a par­
ticularly disreputable litigant, con­
cluded expenditures by Dr. McGee 
to his "pre•existing obligations to his 
former wife and children" were not 
the responsibilities of Mrs. McGee.82 

As a consequence, on the remand 
the trial court was required to con­
sider the fact because the Appellate 
Division found that since Mrs. 
McGee was not required to con­
tribute her assets( i.e. marital 
income) to the alimony and child 
support Dr. McGee was required to 
pay, such payments necessitated an 
"equitable consideration applicable 
to distribution." In other words, this 
ignored language in McGee stands 
for the arguable principle that in 
every second marriage where mari• 
ta! funds are utilized to pay support 
or deferred equitable distribution, 
that constitutes a factor warranting 
a more favorable allocation of assets 
to the other spouse. The obvious 
question is whether that is a broad­
ly based statement applicable to all 
cases, or whether given the repre­
hensible conduct of Dr. McGee, it is 
fact sensitive or non.binding dicta. 83 

RESPONSIBILITY FOR THE 
CONSEQUENCES OF SPOUSAL 
ACTS 

The concept of responsibility for 
personal acts has been recognized 
by the family part, and reflects sound 
policy. For example, an individual 
who commits a crime and is incar­
cerated is not eligible to seek a 
reduction in their support obligation 
because our courts have found their 
wrongful act was voluntarily under­
taken. In other words, a spouse or a 
parent will be held responsible for 
the consequences of their actions. 
For example, in Halliwell, 84 the 
Appellate Division addressed, in a 
modification context, the impact of 
supporting spouses voluntary con­
duct on the ongoing support obliga­
tion. 85 In the unpublished decision 



of Jaffe,"' the Appellate Division 
rejected a bright line mle regarding 
incarceration. In doing so, the court 
examined a series of New Jersey 
cases that, in each instance, 
addressed the impact of voluntary 
action on a future support obliga­
tion. 87 In each instance, a spouse's 
personal decisions had an econom­
ic, consequence, i.e. it impacted the 
support obligation. 

IMPUTATION, UNDER­
EMPLOYMENT AND SPOUSAL 
RESPONSIBILITY 

The analysis commences with 
the well-developed body of law con­
cerning spousal under-employment. 
The concept of under-employment 
is rooted in the gender-neutral statu­
tory responsibility that courts con­
sider the parties' earning capacity. 
This is memorialized not only by 
case law but by statute.88 

Under-employment, or allocation 
of assets to a non-income-generating 
investment, constitutes a spousal 
decision for which the law approxi­
mately imposes a consequence. 89 In 
Miller itself, the Supreme Court 
found in a post-judgment modifica­
tion motion a sp0use could not 
invest theil· assets solely in growth 
stocks and then claim diminished 
income. Miller emphasized the 
responsibility spouses have to each 
other in the support context by not­
ing courts have consistently held 
"assets may be considered in calcu­
lating an alimony award." 90 As our 
courts have emphasized, support 
orders are based not so much on tl1e 
"actual income" of a spouse but 
rather their "potential to generate 
income."91 

In Stiffler," Judge Fischer found 
it appropriate to impose a conse­
quence for a spousal decision to 
invest an inheritance in a home that 
did not produce income. In effect, 
the court said that it would not pre­
clude a spouse from doing what 
they chose to do with their assets; 
yet, there would be a consequence 
if that decision breached the 
responsibility spouses have to each 
other. Similarly, when a spouse is 

not generating earnings to their 
true potential and capacity, "then an 
imputation of income based upon 
that potential is appropriate." 9

" That 
failure to generate income may 
come from under-employment of 
an asset or the person's capacity. 
The law does not distinguish 
between either; both mandate con­
sequences must nonetheless follow. 
Phrased otherwise, under-employ­
ment is a breach of the duty spous­
es have to each other. 

It is important to deal with a 
spouse's employment, not in the 
context of merely arguing they are 
under employed or not using assets 
to their capacity. Rather, it may be 
more fruitful to phrase the issue 
that such actions constitute a 
breach of duty for which there is a 
judicially imposed consequence. 
The concept of consequences for 
personal decisions should be direct­
ly related to the establishment of 
spousal responsibilities; not simply 
because judges might well be sym­
patl1etic to an argument that peo­
ple are responsible for the conse­
quences of their decisions, but as a 
matter of both policy and presenta­
tion the argument has merit. 

In a criminal law context, society 
imposes consequence for conduct 
that violates a legislatively estab­
lished societal norm. In a family 
part action, spouses who act unrea­
sonably and breach their duty to 
their spouse should also have a con­
sequence imposed. 

RETROACTIVE IMPUTATION 
UNDER MALLAMO 

In the typical case, in addressing 
support and an unemployed 
spouse, courts, in their decisions, or 
lawyers in negotiating, 'impute' a 
reasonable level of income. By 
doing that, what both parties are 
saying in effect is "we recognize 
that in determining a fair level of 
support, the statutory factor of 
earning capacity must be consid­
ered." Once that principle is estab­
lished, it has in1plications prospec­
tively. If as of settlement both par­
ties agree to impute (i.e. find it is 
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reasonable the supported spouse 
generate income), why is that deter­
mination only effective at settle­
ment' If the reasons for the obliga­
tion exist at the time of settlement, 
absent there being some change in 
facts from the filing date of the 
complaint, doesn't it logically fol­
low that the obligation to work 
existed at an earlier point? If it 
exists at final hearing, didn't it exist 
as of filing? Why isn't the imputa­
tion applied retroactively? 

There are two implications to 
this concept. First, if you represent 
the supporting spouse and can 
establish some imputation at trial 
(or at early settlement panel), why 
shouldn't tl1ere be some retroactive 
modification of support that was 
paid consistent with Mallamo? 
Mallaino stands for the singularly 
simple but nonetheless elegant 
principle that courts should ulti­
mately do what is right and fair, 
once the facts have been deter­
mined .94 If marital assets were used 
to maintain the household while 
the supported spouse did not work, 
whether you characterize that as a 
dissipation) an unreasonable expen­
diture, or one that is unnecessary, 
an argument exists there should be 
some equitable distribution adjust­
ment keyed to the breach of duty 
by the support spouse. That duty 
flows from the finding established 
by execution of the agreement 
regarding a capability; thus, the fail­
ure to work pendente lite should 
have a consequence. 

SPOUSAL RESPONSIBILITY AND 
POST-JUDGMENT MODIFICATION: 
PERFECT TOGETHER 

Another example of the practical 
itnplications of tl1e concept is the 
potential use in post-judgment litiga,­
tion relating to the issue of employ­
ment of the dependent spouse that 
also may affect how agreements are 
negotiated and drafted in the future. 
Assume at the time of divorce the 
supporting spouse is 52 years of age 
and the supported spouse is 45 and 
has not worked during the marriage. 
Yet, in settlement, there is an impu-
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tation the supported spouse could 
earn $17,500 a year doing a particu­
lar rype of work. If in a post-judg­
ment application to modify or tennl­
nate alimony upon reaching the age 
of 62 or 65 and the supported ex­
spouse post-judgment chose not to 
work, is that choice breach of dury? 
Using the terminology of the new 
concept, the parties have, in effect, 
stipulated that the wife had an oblig­
ation to contribute to her own sup­
port by utilizing the imputation as of 
the time of the agreement. If she 
chose not to work post-judgment, 
may she, on the later application, 
argue she is now 58, has been out of 
the workplace for 20 years and is 
without marketable skills? Is it not a 
reasonable argument to assert the 
personal choice made post-judg­
ment not to work (and increase her 
income) should not have a conse­
quence? Her failure to work was a 
breach of her dury to her husband to 
reasonably implement her earning 
capaciry, for which now (in the post­
judgment application) she must bear 
the consequences. 

In a recent case with these facts, 
that argument was coupled with a 
report from an employment expert 
finding that had the wife worked to 
the capaciry established by the par­
ties in their agreement, then at the 
time of the modification applica­
tion her income would have been 
much higher and she would have a 
substantial benefit package. Her fail­
ure to do so was a personal choice; 
yet it was one that required a con­
sequence, since her ex-husband is 
not a guarantor of her post-divorce 
choices. 

USE IN AGREEMENTS: HOW 
SHOULD THESE PRINCIPLES BE 
REFLECTED IN AN AGREEMENT? 

The principle raises the question 
whether agreements should be 
drafted differently with future mod­
ification n1otions in mind. Perhaps 
agreements should specifically con­
firm the fiduciary obligation to act 
reasonably in economic decisions, 
such as engaging in future employ­
ment. 

POST-JUDGMENT DISCLOSURE OF 
MARITAL STATUS/EMANCIPATION 

If spouses, and even ex-spouses, 
have fiduciary responsibilities to 
each other, that logically should cre­
ate an obligation to make disclosure 
of material facts, such as a remar­
riage, cohabitation or when a child 
is emancipated. Separate and dis­
tinct from the obligation being 
imposed by law, it is a reasonable 
position to assert during negotia­
tions that a properry settlement 
agreement require spouses to dis­
close whether they have remarried 
or cohabit, thus triggering alimony 
termination or a support review if 
there is cohabitation. Similarly, it is 
reasonable to mandate contractual­
ly that when emancipation occurs, 
it be disclosed. 

A substantial argument exists 
that even absent such provisions, 
nondisclosure might constitute 
actionable equitable fraud. It has 
not been the author's experience 
that parties negotiate for contractu­
al disclosure of future events. Yet, 
there are motions made by parents 
to determine a child's emancipa­
tion, and t:o seek retroactive relief. 
Thus, proponents of such required 
disclosure should argue there is a 
systemic interest in such provi­
sions. If all contracts have an ele­
ment of good faith, shouldn't that, 
even independent from a general­
ized fiduciary responsibiliry, require 
a parent to disclose whether a child 
is emancipated or has dropped out 
of school, or any of the myriad of 
occurrences that implicate the fair­
ness of continuing support? 

If the principle is Jinked to 
sound public policy, is it not rea­
sonable to have some self-regulat­
ing provision assuring the support 
paid is fair and in accordance with 
the law? Yet, if nothing else, the 
concept may affect how people 
negotiate. 

NON-DISPARAGEMENT OF 
BUSINESS 

The entire thrust of establishing 
a fair distributive scheme involving 
a busine~s is to assure the non-
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titled spouse receives their fair 
share of the future economic bene­
fits created by marital effort. Yet, 
post-divorce, an ex-spouse must 
have some obligation not to dam­
age the business entity. The answer 
lies in a policy analysis. There are 
many cases where the future 
income stream of the business, for 
which the non-titled spouse has 
been compensated, could be affect­
ed by post-judgment actions of the 
non-titled spouse. These actions 
range from deliberate interference 
characterized by the non-titled 
spouse as "I have done nothing 
more than explain why we got 
divorced" or "don't I have the right 
of :free speech," to direct economic 
interference. 

TI1ere are substantial reasons to 
impose a spousal obligation not to 
diminish future cash flow. Arguably, 
such conduct only hurts the person 
because their equitable distribution 
or support may be effected. Yet, 
there are many cases where sup­
port has terminated or there is no 
additional equitable distribution 
payout. In those, and, in fact, in 
every case, it seems reasonable to 
impose upon the non-titled spouse 
the obligation not to affirmatively 
take action that would diminish or 
depreciate the value of the asset for 
which that spouse has already been 
paid. By insisting in negotiations 
that the non-titled spouse take no 
action that would harm the asset, 
the spousal fiduciary responsibiliry 
the author believes exists would be 
implemented. Whether this obliga­
tion is contractually imposed or is 
imposed by operation of law is of 
no consequence, since elements of 
fairness are involved; it is the prin­
ciple not the vehicle that is critical. 

Even if a property settlement 
agreement does not contain a spe­
cific contractual provision not to 
depreciate the value of an asset, 
there still is general law that a court 
may conclude such a provision is an 
itnplied covenant. The issue has 
been raised in a commercial setting 
where the policy considerations, if 
anything, are not as strong as they 



are in the family part. 
In Palisades Property," address­

ing the rights arising out of a real 
estate transaction, the court noted: 

There is an implied covenant that nei­
ther party shall do anything which will 
have the effect of destroying or injur­
ing the right of the other party to 
receive the fruits of the contract; in 
other words, in every contract there 
exists an implied covenant of good 
faith and fair dealing."' 

What is of note is that the 
Supreme Court found such an 
implied covenant existed as a mat­
ter of contractual interpretation 
and not as a matter of policy. Thus, 
if anything, it should be easier to 
convince a court either to inter­
pose such a provision in the litigat­
ed case or to imply one if it is not in 
an agreement because there is a 
dual basis for the imposition, gener­
al contract law and separate public 
policy considerations.97 

The disparagement issue is easi­
er to address than restrictive 
covenants that arise when both 
spouses worked in the business 
during the marriage. While clearly 
the business owner has a legitimate 
business interest in limiting direct 
competition, the non•titled spouse 
has a correlative right to maximize 
their earning capacity, particularly 
since interferences with freedom of 
contract and the opportunity to 
develop one's earning capacity are 
similarly based on sound principles 
of public policy. There are cases 
across the country addressing the 
issue. Yet, it is not the purpose of 
this article to review either those 
cases or the more generalized con­
flicting policy considerations. To 
the extent a matter involves the 
potential post-judgment competi­
tion, imposing an overlay of a fidu­
ciary responsibility on discussions 
makes sense. 

There was a recent Appellate 
Division opinion that found an 
employer's insistence on an 
employee signing a non-compete 
clause, given New Jersey's strong 

prohibition against restraints of 
trade and the right of people to 
engage in their chosen profession, 
may support a claim that such a 
demand is violative of the Consci­
entious Emp.loyees Protection Act 
(CEPA) or create a common law 
cause of action under Pierce. 9~ 

Interestingly, in that case, Judge 
Cuff, a former matrimonial judge, 
noted that restrictive covenants may 
not be enforceable if they are viola­
tive of public policy, relying on 
analogies in the medical field. Simi­
lar issues are raised with restrictive 
covenants involving lmvyers. Thus, 
once again, we have a conflict 
between competing public policies. 

Raising the issue itself during 
negotiations may well have value. In 
a commercial setting, there is the 
direct link between the value of the 
business and the limitations 
imposed on future competition by 
'former business owners. A buyer 
concerned about maintaining the 
future cash flow that was the basis 
by which the purchase price was 
calculated will insist there not be 
competition by the former owner. If 
such a promise is not forthcoming, 
the purchase price will be reduced. 
Thus, if the departing spouse agrees 
not to compete that should reduce 
the distributive share. 

Related to the concept of spousal 
responsibility is the contractual 
duty of good faith dealing. It seems 
reasonable and logical to suggest 
the spouse who is receiving a tax­
and risk-free payment for compen­
sation for thelf interest in the busi­
ness may turn around and take 
actions that depreciate the value of 
that business. Everyone character­
izes this as a breach of good faith 
dealing or a breach of a spousal fidu­
ciary responsibility. The spousal acts 
are wrongful, contrary to the philos­
ophy of NJ.S.A. 2A:34-23. l in imple­
n1enting a fair distributive scheme; 
as such the law should provide a 
remedy. h1 a litigated context, the 
appeal of the issue is enhanced, 
since it is far n1ore difficult to 
defend a client's right to devalue a 
business in the future while simulta-
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neously demanding, based on that 
same future value, a large payment. 
The combination of common sense 
and fundamental fairness strongly 
suggests the law preclude such 
future actions. 

CONTACTING THE INTERNAL 
REVENUE SERVICE 

We have all had cases where 
concern about the non-titled 
spouse contacting the Internal Rev­
enue Service (IRS) is raised. It pre­
sents practical problems because it 
is difficult to draft a provision, the 
very Janguage itself n1ay well raise 
red flags. 

Analyzing the issue, once again, 
from the standpoint of policy seem­
ingly suggests that spouses should 
not take action either before or 
post-divorce to diminish the earning 
capacity of their spouse. In cases 
where there are children, there are 
obvious interests involved in assur­
ing children's rights are not adverse­
ly affected by spousal actions. 

If people are responsible for the 
consequences of their actions, it is 
not simply that a change in circum­
stance has occurred warranting 
modification of support, but poten­
tially damages as well. The right to 
receive damages would be offset by 
a counter-veiling policy that sug­
gests that tax avoiders may not 
claim foul when their illegal acts 
are disclosed. If the overall concept 
of spouses having responsibilities 
to each other has merit, then there 
is strong support for precluding the 
spouse who may well be an inno­
cent spouse tmder the code from 
taking any adverse action. 

If there is a need to include a 
provision in a property settlement 
agreement confirming spousal 
responsibility, in general terms to 
encompass the preclusion of a 
spouse going to the IRS without the 
concurrent risk of a red flag being 
raised, the following language is 
suggested: 

The parties recognize that they have a 
genmalized fiduciary responsibility to 
each other which shall survive execu· 
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lion of this Agreement. Neither party 
shall take any action that would 
adversely affect the other party's 
earning capacity since the parties 
acknowledge that such actions are 
contrary to the duties they have to 
each other and are contrary to the 
bargain they have made and its abili­
ty to be implemented in the future. 

The extent of a spousal responsi­
bility regarding non-disclosure of 
wrongful acts may well be subject 
to limitations otherwise imposed 
by law. This is a complex area. For 
example, CEPN'establishes a policy 
protecting employees from disclo­
sure of information revealing a vio­
lation of Jaw.As the Supreme Court 
emphasized in Pierce, 100 an employ­
er's right to discharge an employee 
carries a correlative duty not to dis­
charge an employee who declines 
to perform an act that would violate 
a clear mandate of public policy. In 
many instances, spouses who are 
no longer employed in a bu .. .,iness 
were, in fact, employees.Yet, even if 
they are not, CEPA expresses a poli­
cy that fosters disclosure of illegali­
ty which runs directly contrary to 
the spousal concept of duty. How 
that conflict would be resolved is 
difficult to predict since it 
inevitably is a fact sensitive analysis. 

SPOUSAL RESPONSIBILITIES AND 
POST-FILING USE OF FUNDS TO 
PRESERVE ASSETS 

An example of how spousal 
responsibilities can be utilized is 
Goldman, 101 best known for the val­
uation date issue, TI1e facts were 
unique. Mr. Goldman was restrained, 
pursuant to a pendente lite order, 
from dissipating marital assets, but 
was simultaneously permitted to 
operate his business in the "ordinary 
course." To preserve the business, 
he used approximately $400,000 of 
marital funds that were subject to 
the restraint. There was not a stipu­
lation Mr. Goldman acted in good 
faith, and it was clear he violated the 
order. Yet, there was a stipulation 
use of the marital funds was not in 
"bad faith." Judge Glickman conclud-

ed Mr. Goldman had made a good 
faith effon to preserve a marital 
asset, and that the transfer of funds 
from one marital asset to another 
should not result in a charge to 
him.102 

The Appellate Division, affirmed 
but with cautionary comments that 
their n1ling was not to be construed 
as permission for one spouse to use 
marital funds "as venture capital 
with impunity."103 Confronted with 
the stipulation there was no bad 
faith that Mr. Goldman's judgments 
were "unreasonable" business judg­
ments, or even that the business 
had failed because of his "poor busi­
ness judgme'nt or mis-manage­
ment," Judge Glickman's ruling was 
affirmed. Viewed from the perspec­
tive of fiduciary responsibilities all 
Mr. Goldman arguably did was fulfill 
his obligation to preserve a marital 
asset. Since he had not acted in "bad 
faith," and his business judgments 
were reasonable, there was no 
adverse economic consequence to 
him, even though there was a loss 
to his wife and he acted in direct 
violation of an order. 

While certainly his state of mind 
was a relevant factor, Goldman 
stands for the proposition that rea­
sonable post-filing business judg­
ments utilizing marital assets do not 
violate any duty or responsibility to 
their spouses, even if the asset is 
ultimately Jost. Yet, doesn't an argu­
ment exist that if spouses have 
responsibilities to each other 
shouldn't that encompass a duty to 
notify the spouse of an intention to 
use marital funds? Shouldn't the 
law differentiate between disclo­
sure of the intention to use and 
actual use of funds? Shouldn't the 
duty to disclose be paramount? 

Both the trial court and the 
Appellate Division analyzed the 
issue in terms of "good and bad 
faith"; yet, tl1at does not address the 
responsibility spouses have to each 
other to make disclosure. If both 
parties have a right to the funds, it 
would seem an argun1ent exists to 
impose a duty to at least confer 
before marital funds are used. The 
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fact that an order was in existence 
should, if anything, heighten that 
duty. Thus, the concept of responsi­
bilities permits counsel in Gold­
nian situations to take a new 
approach that might lead to a dif­
ferent result. Breach of duty is dif­
ferent than either good or bad faith, 
pru•ticularly when it results in loss 
of assets without even being 
advised funds in which one has an 
interest are being used. 

A related issue Goldman raises is 
the spousal obligation to deal with 
a business subject to equitable dis­
tribution when financial problems 
arise post-filing. The prudent and 
perhaps safer course for the busi­
ness owner is to at least disclose the 
intention of utilizing funds to pro­
vide the other party with the 
opportunity to go to court to seek 
an order. This also has tactical 
advantages for the business owner; 
a spousal refusal to authorize use of 
money to maintain or preserve a 
business is arguable violative of 
N.].S.A 2A:34-23.l(i), which directs 
courts tu consider the "contribution 
of each party to the acquisition, dis­
sipation, preservation, depreciation 
or appreciation" of marital proper­
ty. The statutory factors are to be 
applied at final hearing, and clearly 
implicate post-filing acts. 

As the statute itself imposes 
responsibilities on the part of the 
parties to preserve, maintain and 
not dissipate assets, placing the non­
titled spouse on the horns of a 
dilemma may well be tactically 
wise. If the non-titled spouse refuses 
to be of assistance, the argument 
that the final hearing value be uti­
lized is enhanced. Claims can also 
be advanced that the loss of value (if 
quantifiable) should be chargeable 
to that spouse, or should clearly 
affect the allocable percentage 
received. If the spouse agrees to uti­
lize funds after consultation and 
Virith agreement, not only has the 
business owner received the 
money, but they have acted in a fash­
ion to insulate themselves from judi­
cial criticism. The risk is that the 
spouse and the court could say no, 



and as a consequence the business 
would then be lost or devalued. 
From the client's perspective, 
enhancement of one's legal position 
may not be sufficient solace. 

THE RELATIONSHIP BETWEEN 
SPOUSAL FIDUCIARY 
REPONSIBILITY AND ASSETS IN 
A PENDENTE LITE SETTING 

As argued, there should be a con­
sequence to dissipation of marital 
assets, and there should also be a 
consequence for spousal decisions. 
In many cases, those two principles 
coalesce in addressing the status of 
assets pendente lite. For example, 
assume that given the emancipation 
of the children or the general facts 
of the case, it is apparent the mari­
tal home would be sold at final 
hearing. We are all aware of the lim­
ited ability of a court to sell assets 
pendente lite because of the flawed 
reasoning in Grange, mt notwith­
standing the well-reasoned trial 
level decision of Pelow. ws 

If there is no effective mecha­
nism to compel sale of an asset pen­
dente lite, does a spouse have an 
obligation to avoid dissipation or to 
preserve assets, to consent to a sale 
of assets pendente lite upon 
demand. If not, should there be a 
consequence? 

Such a written demand for the 
sale of assets is predicated upon the 
spouse's obligation to act reason­
ably, and to also be responsible for 
the consequences of their actions. 
The failure to sell a home after 
demand, followed by a loss in value, 
should trigger an equitable distribu­
tion adjustment. Converse, what 
happens if the asset increases but 
does not decrease in value? 

The dissipation claim is really in 
three parts; first, there is the poten­
tial loss of the equity in the asset. 
Secondly, there is the expenditure 
of marital funds to maintain the 
asset and, finally, the loss of the 
investment return on the equity 
which particularly applies in larger 
cases where homes have significant 

1 equity and such equity is not invest­
ed since the property is not sold. 

Similarly, in the higher net worth 
cases, assume there are risky assets 
in the market that have appreciated 
or, alternatively, that the risk is creat­
ed by an overweighting of one class 
of investments as opposed to broad­
ly based diversification. Should a let­
ter be sent dC"manding a restructur• 
ing of a portfolio to preserve a claim 
that if the assets decrease in value 
there should be a consequence for 
the personal decision made by one 
spouse not to diversify or sell? 
Spouses certainly have a right to 
make decisions relating to their 
assets; but, a compelling argument 
exists there are consequences to 
such personal decisions. 

DEFERRED DISTRIBUTION OF 
STOCK OPTIONS 

It is frequently the case that 
stock options are divided on an if, 
as and when basis, secured by a 
Constructive trust. Similar issues 
may arise with restricted stock 
units or other complex employ­
ment benefits for highly compen­
sated individuals. If there is an 
ongoing economic sharing of asset 
ownership, there logically should 
be an obligation imposed on the 
titled spouse, who frequently is in a 
position to have material infornia­
tion regarding the value of the 
underlying asset, to disclose infor­
mation that n1ight be relevant on 
the decision to sell. Yet, there may 
be issues of considerations or lever­
age in owning the asset with one's 
em player, that might suggest the 
titled spouse may not want to sell. 

It may simply be an economic 
judgment, but shouldn't there be an 
obligation to disclose material infor­
mation that bears on the decision 
when there is some form of joint 
ownership to sell? Directly or by 
implication, deferred distribution of 
assets establishing any form of joint 
ownership extends at least a form of 
the marital partnership post­
divorce. That extension should logi­
cally result in establishment of fidu­
ciary obligations to disclose materi­
al information. This obligation 
should be men1orialized either in 
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the property settlement agreement 
or the implementing agreement 
concerning the ongoing ownership. 

SPOUSAL RESPONSIBILITIES IN A 
DISCCIVERY CONTEXT 

One of the primary areas where 
the principle of duty seemingly 
applies is in the context of discov­
ery, where there are two conflicting 
policy considerations. The first is 
that in an adversarial systen1, it is 
not the obligation of one spouse to 
educate their adversary. Rather, it is 
the responsibility of the adversary 
to ask pointed questions and obtain 
information. 

While certainly the family part 
practice is adversarial, the ultimate 
issue is whether defining discovery 
only in adversarial terms advances 
the policies sought to be advanced 
by a comprehensive body of law. 
Moreover, there are substantial dif­
ferences between commercial con­
tracts and spousal agreements. A 
spousal support agreement is only 
enforceable to the extent it is fair 
and equitable, which raises the fas­
cinating question of whether 
nondisclosure of material informa­
tion that renders an agreement 
unfair permits it to be modified 
absent a misrepresentation. In other 
words, may a spouse not disclose 
information that bears on the ulti­
mate fairness of the agreement if 
that information was not specifical­
ly requested? 

An analogy may be drawn from 
equitable distribution. 

In lfipsley, 106 the court was con­
fronted with the situation where an 
asset ·was omitted and not distrib­
uted between the parties. In Hipsley, 
the husband argued that an asset 
that had not been addressed by the 
parties as being a distributable asset 
was not distributable because of an 
overall release provision in the 
agreement. The court, relying on 
Smith,'" found that a property set­
tlement agreement will be enforce­
able, but only to t11e extent it was 
found to be"fair and equitable." Since 
the asset in question had not been 
considered by the agreement, it 
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would neither be fair nor equitable 
to construe the general release pro­
vision as constituting a waiver. 

The Hipsley doctrine is well­
rooted in our law, and emphasizes 
that courts are not in the business 
of enforcing unfair agreements, 
placing, therefore, from a systemic 
point of view, an emphasis on assur­
ing before an agreement is incorpo­
rated in a final judgment that at 
least the parties themselves believe 
the agreement to be fair and equi­
table. Thus, tbe legal framework is 
fundamentally different than in a 
commercial setting, and under­
mines the argument that disclosure 
is to be measured by adversarial 
standards as opposed to the Hips­
ley, Smith, Lepis standards of fair­
ness as defining enforceability. 

The fact that a case information 
statement, which requires full aud 
complete disclosure of income, assets 
and liabilities, is a requirement to be 
filed in a contested case confirms the 
systemic interest in assuring that full 
aud complete disclosure is made, 
since only with such disclosure cau 
parties make informed decisions 
regarding what they, themselves, con­
sider to be fair aud equitable. 

If the law imposes a duty on the 
parties to complete a case informa­
tion statement, and if the law will 
only enforce an agreement that cap­
tures all assets, it logically follows 
that spouses have duties to make 
disclosure, and that duty emanates 
not only in broadly based systemic 
concerns but in the nature of mar­
riage and in the broadly based 
Miller principle of assuring that 
people upon divorce treat each 
other fairly. Therefore, it is reason­
able to assert that spouses have a 
fiduciary responsibility to make dis­
closures that are adequate for peo­
ple to make an informed decision. 

Hipsley clearly encompasses 
assets, but there are other elements 
of economic value that are not nec­
essarily disclosed, for example, loss­
es and positive AAA accounts in 
Sub-Chapter S Corps. It is not deter­
minative that what was not dis­
closed may not be deemed an asset; 

rather, the standard should be had 
there been disclosure, would it have 
affected the negotiating process to 
the extent that the agreement was 
rendered unfair and inequitable as a 
consequence of non-disclosure. 

If the law imposes duties upon 
people to corlfom1 their conduct to 
an acceptable norm, then imposing a 
fiduciary duty upon spouses to make 
disclosure of material .financial infor­
mation seems to be good policy. Yet, 
even more than that, it seems to cap­
ture the essential nature of the mari­
tal relationship and establish a legal 
framework that emphasizes the 
importance of marriage as an institu­
tion and confirms the Miller policy 
that spouses must be fair to each 
other when they divorce. If a court 
can only enforce a fair spousal sup­
port agreement, shouldn't the law 
implement that policy by requiring 
information bearing on fairness be 
disclosed? 111e goal is fairness; the law 
should mandate conduct designed to 
achieve-not thwart-that goal. 

There are other areas of disclo­
sure where a duty should exist. For 
example, if the dependency exemp­
tion as it frequently is, is allocated 
to the supporting spouse if that 
exemption can no longer be utilized 
because it is phased out as a conse­
quence of that parent's income, 
shouldn't there be an obligation to 
disclose? A practice point is to not 
only include that obligation, which 
ironically provides informal yet 
accurate disclosure at least regard­
ing the level of the supporting 
spouse's adjusted income. 

DISCLOSURE OF CONTINGENT 
LIABILITIES: TAX AND 
ENVIRONMENTAL 

Issues of contingent liabilities, 
including possible environmental 
problems, directly implicate con­
cepts of spousal duty and responsi­
bility. Almost all lawyers have form 
interrogatories, but rarely do they 
address potential environmental 
issues. Importantly, such issues are 
not necessarily limited to com.mer~ 
cial property. Oil tan!, questions and 
their associated costs may well be 
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significant; yet, rarely is there a dis­
closure or discussion in agreements 
concerning such issues. In a com­
mercial setting there are representa­
tions made regarding potential envi­
rorunental problems when property 
transfers are made, but it is not the 
normal practice to have a separate 
contract for the transfer of property 
that is generally implemented pur­
suant to the provisions of a proper­
ty settlement agreement. 

Yet,how many agreements address 
environmental issues? If spouses have 
duties and responsibilities to each 
other, shouldn't that encompass dis­
closure of facts that reasonably might 
affect the value of assets being trans­
ferred, or even the decision to accept 
such assets? Pursuant to both N.].S.A. 
46:3C-2 and NJ.A.C. Il:5-I.23(c)(2), 
there has been imposed upon sellers 
the: responsibility to disclose matelial 
facts relating to offsite conditions that 
may affect the value of real estate. 

Could it possibly be the law that 
commercial parties have a greater 
duty to make disclosure of material 
information bearing on the fairness 
of an agreement than spouses do in 
dissolving this most personal of rela­
tionships? If commercial parties 
have this responsibility, then cer­
tainly an argument exists that spous­
es should as well. Oil tanks immedi­
ately come to mind, but potential 
contingent liabilities may exist in 
many different contexts-environ­
mental or other assets. For example, 
does tbe financially sophisticated 
spouse have an obligation to dis­
close the risk of theoretical taxes 
and assets being transferred? 

In implementing stock transfers 
of securities acquired at different 
times there is a different value of 
the asset being transferred depend­
ing upon basis. For example, if there 
are 200 shares of StmMicro System 
(Sun) in a security account and the 
first 100 purchased when Sun was 
at 70 and the other when Sun 
reached three, there is a potential 
gain in one and a substantial loss in 
the other. Losses, however, have 
value, yet tl1ere is nothing on a case 
information statement that requires 



disclosure of tax basis information. 
Should the law impose a responsi­
bility as part of the negotiating 
process to point this out, or is it 
truly an adversarial system and 
transferee beware? 

This article is not intended to 
answer the question, only to raise it 
and elevate the practice generally, 
to be cognizant of the impact of tax 
considerations.An argument clearly 
exists that in a system based on fair­
ness, disclosure is required, since to 
do otherwise breaches the respon­
sibility spouses have to each other. 

A more likely occurrence in the 
simple case is potential credit card 
obligations in the future. There are 
many credit cards taken out during 
a marriage, which are guaranteed 
by one spouse. There are many 
instances post-divorce where years 
later the spouse who guaranteed 
the card is presented with a bill 
reflecting unpaid charges made by 
the person in whose name the card 
is in. ls there a duty to disclose such 
information at the time the agree­
ment is being executed? 

Such a risk explains the desir­
ability of having a generalized pro­
vision in a property settlement 
agreement that relates to each par­
ties' fiduciary responsibilities to 
permit an argument being made 
that the failure to disclose is not 
only a breach of duty, but might 
constitute a fraud, hence, malting 
the obligation potentially non-dis­
chargeable in bankmptcy. 

In a related context, ironically 
one that took place prior to mar­
riage, the Appellate Division empha­
sized in Cbrysomalis, 108 that a pre­
nuptial agreement may be invalidat­
ed when one party fails to disclose 
to the other facts they are aware of 
that they believe, as of the execu­
tion of the agreement, might pro­
vide a basis for its later invalidation. 
Whether that is based on the con­
cept of contracts having a good 
faith provision or breach of a duty, 
it emphasizes in the family part 
courts have recognized the im por­
tance of full disclosure, The fact that 
this estoppels-based principle takes 

place even before a marriage only 
heightens the argument that spous­
es have responsibilities to each 
other when n1arried that transcend 
contractual responsibilities people 
have in a commercial setting. 

CHILDREN AND SPOUSAL DUTIES 
Most of this article will address 

economic issues; however, there is 
perhaps no more fertile area for uti­
lization of spousal responsibilities 
than in issues relating to children. 
We routinely advise spouses they 
have a responsibility not to inter­
fere or adversely affect a clillc! 's 
relationship with the other parent. 
Tlus principle has been recognized 
in law;w9 yet, in this difficult area 
perhaps the parent whose rights 
have allegedly been affected might 
be able to construct a more per­
suasive claim predicated on a 
breach of duty. 

As the Appellate Division noted 
in Wilke, since the law favors visita­
tion and protects against "thwarting 
of effective visitation rights," 110 it 
logically follows that a parent 
should have a correlative affirma­
tive duty to encourage parenting 
time. Clearly, it is the policy of this 
state to encourage meaningful par­
ent/child contact. Phrasing the 
issue in the negative, i.e. what a par­
ent should not do, does not advance 
that goal as much as imposing an 
affirmative obligation on the custo­
dial parent. These are arguments 
that are routinely made in cases but 
phrasing the issue in the context of 
duty and responsibility and public 
policy may result in stronger and 
more effective language. and subse­
quent enforcement than what rou­
tinely occurs now. 

The concept of spousal and 
parental responsibility permits 
removal questions to be argued from 
a different standpoint. If spouses and 
parents have responsibilities to each 
other can it not be argued encom· 
passed within that overall duty is tbe 
obligation not to take any action that 
would interfere with tbe ongoing 
parental relationship? While by Bau­
res broad reasoning may bar such a 
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claim, if Baures is to be limited, then 
perhaps one approach might be to 
argue that encompassed within the 
overall duty is the obligation not to 
move out~of-state if a move would 
adversely impact the parent/clilld 
relationship. ■ 
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